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PEEFATORY NOTES. 

Since the publication of the last edition of this compilation 
in 1913, the statutory enactments relating to the Goyernment 
of India hare, with some exceptions, been consolidated by the 
Government of India Act, 1915 (5 & 6 Geo. 5, c. 61), which has 
itself been amended by the Government of India (Amendment) 
Act, 1916 (6 & 7 Geo. 5, c. 37). The rules for the conduct of 
business of the Government of India have been amended, im- 
portant modifications have been made in the rules for the con- 
duct of Legislative business and foi the discussion of the Annual 
Financial Statement in the Legislative Council of the Governor 
General, and the instructions to Local Governments regarding 
legislation have been revised, amplified and re-issued. These 
changes in the law and in the rules We necessitated the prepa- 
ration of a new edition. 

The Government of India Act, 1915, has been printed as 
amended by the Government of India (Amendment) Act, 1916, 
and the latter Statute has also been included. All rules contained 
in the present volume have been printed as amended up to date. 

In view of the fact that the Indian Councils Acts of 1861, 
1869, 1871, 1874, 1892 and 1909, and the Government of India 
Acts of 1865, 1869, 1870 and 1912 were repealed and re-enacted 
so recently as 1915, and that there are references to some of them 
throughout this volume, those Acts have been printed in an 
Appendix for purposes of ready reference. 

The Appendices to the last edition have been retained, being 
brought up to date, where necessary ; and three new Appendices, 
. i.e., Nos. I, IV and V, have been added. The forms in Appendix 
XII have been revised. 

This edition may be regarded as a provisional one pending 
the issue of a revised edition which will be prepared after the 
passing by Parliament of an Act to give effect to the proposed 
reforms. 

S. 0. GUPTA, 

Legal Assistant^ Legislative Department. 

Simla j 

I’/ie 2nd April, 1919. 
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THE GOVERNMENT OF INDIA ACT, 1915. 

(5 & 6 Geo* V, Ch. 61.) 

Aurangemeot oe Sectioj^s. 
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Home Govbbnscbni?. 


The Crown. 
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1. Government of India by the Crown. 


The Secretary of State. 

2. The Secretary of State. 


The Council of India. 

3. The Council of India. 

4. Seat in Council disqualification for Parliament. 
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6. Powers of Council. 
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10. Committees of Council. 
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11. Submission of proposed orders and communications to Council. 

12. Exception as to cases of urgency. 

13. Exception as to secret orders and despatches. 

14. Address of despatches from India. 

*16. Communication to Parliament as to orders for commencing 
hostilities. 

16. Correspondence b:y^Govemor General with Secretary of State. 

JBlstablishment of Secretary of State. 

17. Establishment of Secretary of State. 

18. Pensions and gratuities. 

Indian Appointments. 


19. Indian appointments. 
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Sbotions. 

65. Legislative powers* 
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67. Business at meetings. 

68. Assent o£ Governor General to Acts. 

69. Power of Crown to disallow Acts. 

70. Eules for Conduct of Legislative Business. 
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71. Power to make Regulations. 

72. Power to make Ordinances in cases of emergency, 

Local Legislatures. 

73. Local Legislatures. 

74. Constitution of Legislative Councils in Bengal, Madras and 

Bombay. 

75. Meetings of Legislative Councils of Bengal, Madras and Bombay. 

76. Constitution of Legislative Councils of Lieutenant-Governors 
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77. Power to constitute new local legislatures. 

78. Meetings of Legislative Councils of Lieutenant-Governors or Chief 
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79. Powers of local legislatures. 

80. Business at meetings. 

81. Assent to Acts of local legislatures 

82. Power of Crown to disallow Acts of local legislatures. 
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84. Removal of doubts as to validity of certain Indian laws. 
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Salaries, Leave of Absence, Vacation of Office, Appointments, etc 

86. Salaries and allowances of Governor General and certain other 
officials in India. 

86. Leave of absence to Members of Executive Councils. 

87. Provisions as to absence from India 

88. Conditional appointments. 

89. Power for Governor General to exercise powers before taking 

seat. 

90. Temporary vacancy in office of Governor General. 

91. Temporary vacancy in oflSce of Governor. 

92. Temporary vacancy in office of Member of an Executive Council. 
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93. Vacancies in Legislative Councils. 

94i. Leave. 

95. Power to make rules as to Indian appointments. 

96. ITo disabilities in respect of religion, colour, or place of birth. 

96a. Power to declare rulers and subjects of certain States to be 

eligible for office. 
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97. Rules for admission to the Indian Civil Service. 

98. Offices reserved to tbe Indian Civil Service. 

99. Power to appoint certain peisunsto re!^erved offices. 

100. Power to make provisioual appointments in certain cases. 
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102. Tenure of office of Judges of High Courts. 
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riBST SCHEDULE.— Maximum numbee op nominated ob 
ELECTED members OE LEOISLATITB CoTOCILS. 

SECOND SCHEDULE.— Oppicial salaeies, etc. 

THIED SCHEDULE,— OFFICES reserved to the Indian 
Civil Service. 

FOUE.TH SCHEDULE.— Acts repealed. 

FIFTH SCHEDULE. — ^Provisions of this Act which mat 

BE REPEALED OR ALTBRED BY THE GOVERNOR GENERAL IN 

Legislative Council. 

THE GOVERNMENT OP INDIA ACT, 1915. 

{5 ^ 6 Geo. 5, Gh. 61.) 

[ N'. j9,— The marginal references in square hracket-^ indicate the enactments 
which have been repealed and re-enacted.] 


An Act to consolidate enactments relating to the 
government of India. 

[3m Jvhj, 79W:] 

Be it enacted bv tbe King^s most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Tcippr.r.’. and Commpns, in this present Parliament assera- 
■''Jot!. ;ini'l by the authority of the same, as follows : — 

PAET I. 

Home Government. 

The Croton^ 

[Govt, of 1, The territories for the time being vested in His oovernment; 
isrsf 9 1 Majesty in India are governed by and in the name of His of India by 
0 > -J Ty[a^gfy^ King-Emperor of India, and all rights which, Crown, 

if the Government of India Act, had not been passed, 

might have been exercised by the East India Company in 
relation to any territories, may be exercised by and in the 
name of His Majesty as rights incidental to the government 
of India. 

See lllert, Ist Edition, p. 571, for ibe Queen’s Proclamation, whereby 
Her Majesty announced the assumption of the Government of India by the 
Crown, in the following terms : — 

Whereas, for divers weighty reasons, we have resolved, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in 
Parliament assembled, to take upon ourselves the government of the terri- 
tories in India, heretofore administered in truht for us by the Honourable 
East India Company ; 

Now, therefore, we do by these presents notify and. declare that, by the 
advice and consent aforesaid, we have taken upon ourselves the said 
government.” 
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muUv soctiou o2 post i^na lu « ^ ffoverument in regard to tlie 

<>bservali«ni8 on the position I ^ (1852). In such 

prerogative see o'! **. Crown only the same rights 

5 e»flaZ (?oi-cr»f/i«»i (ISGS), li Moore I. A. 418. 

No. 03 (1907). See also Le?.T)ep.U. 0.421 of 191/. , , , ,, 

- i-osrr K?|f -31 <r" »- «•■ 

N^o. 32 (1885) ; also Leg. Dcp. tJ. 0. No. u‘l<2 of ISSo. 

pardon — soe Socrctai> of fetote J ‘. , ^ 1914iL Such a clause 

rai^lSSToseffiriut U CheMsfora 

in lGl5.~5ee Appendix V, posL 

As to Indian legislation affecting the prerogative, see s. 84, post. 


The Seerttary 
of State. 


T/ie Secretarij of State. 

2. (1) Siitject to tlie provisions of this Act, the Score- [Govt.^®f^ 
t-irv of State has aud performs all such or the like poweis ^ggg^ g_ 3 j 
and duties relating to the government or revenues of Incha 
and has all such or the like powers over all officers appointed 
or continued under this Act as, if _ the Government of India 
\et 1858, had not been passed, might or should have been 2 l & 22 Vkt., 
exU-ised or performed by the East India Company, or hyc.106. 
tlie Court of Directors or Court of Proprietors of that Com- 
panv either alone or by the direction or with the sanction or 
annrobation of the Commissioners for the affairs of I^dm, 
in ivlation to that government or those revenues and the 
odicers and servants of that Company, and also all sncli 
powers as might have been exercised by tbe said Commis- 
sioners alone. 


(“>) In particular, the Secretary of State may, subject to 
the provisions of this Act, supeviuteud, direct and control all f ^S.] 

acts operations and concerns which relate to the government 
or revenues of India, and all grants of salaries, gratuities and 
allowances, and all other payments and charges, out of or on 
the revenues of India. 

(3) There shall he paid out of the revenues of India to 
the s4ietary of State and to his Under Secretaries, respect- iggg^ 
ivelv. the like yearly salaries as may for the time being be 
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paid to any other Secretary of State and his Under Seere- 
^ariesj respectively. 

See lllerf, notes to s. 2, Digest. 

As to control by the Secretary of State over expenditure in India, see 
Scoble’s Xo. 108 (ISS9). l^ee also sections 20 to 27* ^ost* 

As to the control of the Secretary of State and its limitation by usage, 
see Leg. Dep. U. 0. 795 of 1905, 505 of 1910. 

As to certain salaries and allowances, see s. 85, j)ost. 

The power conferred by siil-section (2) is supplemented by s. 33, posL 


[Govt, of 
India Act, 
185S, S.7; 
Council of 
India Act, 
1907, s. 1.] 
[Govt, of 
India Act, 
1SG9, s. 1.] 
[Govt, of 
India Act, 
1868, s. 10 1 
Council of 
India Act, 
1907, s. 2.] 


[Govt, of 
India Act, 
18^9, s. 2 5 
Council of 
India Act, 
1907, s. 4.] 

[Govt, of 
India Act, 
1869, SB. 2, 3 J 


[Govt, of 
India Act, 
1S69, 8. 6.] 

[Govt, of 
India Act, 
1858, s. 11.] 

[Govt, of 
India Act, 
1858, s. 13 5 
Council of 
India Act, 
1907, B. 3.] 


T/ie Couhicil of India, 

3, {T) The Council o£ India shall consist of such num* Conn 

her of memhers, not less than ten and not more than fourteen^ 
as the Secretary of State may determine. 


(2) The rl^ht of filling any vacancy in the Council shall 
be vested in the Secretary of State. 

(3) Unless at the time of an appointment to fill a 
vacancy in the Council nine of the then existing members 
of the Council are persons who have served or resided in 
British India for at least ten years, and have not last left * 
India more than five years before the date of their appoint- 
ment, the person appointed to fill the vacancy must be so 
qualified. 

(4) Every member of the Council shall hold office, except 
as by this section provided, for a term of seven years. 


(5) The Secretary of State may, for special reasons of 
public advantage, re-appoint for a further term of five years 
any member of the Council whose term of office has expired. 
In any such case the reasons for the re-appointment shall be 
set forth in a minute signed by the Secretary of State and 
laid before both Houses of Parliament. Save as aforesaid, a 
member of the Council shall not be capable of re-appoint- 
ment, 

(3) Any member of the Council may, by writing signed 
by him, resign his office. The instrument of resignation 
shall be recorded in the minutes of the Council, 

(7) Any member of the Comlcil may be -removed by His 
Maj^ty from bis office on an address of both Houses of 
Parliament. 

(S) There shall be paid to each member of the Council 
out of the revenues of India the annual salary of one thousand 
pounds. 

3ee notes to s. 3, l^igesi. 
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Seat in 
Council dis- 
qaalilication 
for Parlia- 
ment. 

Duties of 
Council. 


Powers of 
Council. 


The word “Britisli" wliere it oconrred for the second time m .r«6- 
seciim (3) was repealed hy Ihe Government of India (Amendment) Act, 

Sch. I. .. . T V V i 1 

The Secretary of State presides over the Conned of India, but is not 

a « member thereof— s/’e ss. 4, 7, fost. 

As to « adifms of berth mme. of Paf ament." see Ma^’e Panlia- 
menfarji Fmcfice. lltb Edition, pp- ^‘52 to 457. 

4. No member of tbe Conneil of India shall he capable of [Govt^of^ 

sitting or voting in Parliament. ^853, s. ik] 

Thi^ restriction applies to seats in both Honses of Parliament— see Jlbert, 
note to s. 4, Digest. 

5. Tbe Council of India shall, under tbe direction of the [Go^- 

Secretary of State, and subject to the of this Act, 

conduct the business transacted in the United Kingdom in 
relation to the government of India and the correspondence 
with India; hut every order or communication sent to India, 
and every order made in the United Kingdom in relation to 
the goverDHieni of India under this Act, shall he signed by 
the Secretary of State. 

The provision as to orders and communicatious applies only to official 
orders and commnnicatioTis, see Tlhert, note (a) to s. 15, doe 

p”' iludc the sending of letters by tlic Under Socreiary of K,tale in piue y 
r i.ii'tu I'ji.l un important matters, 

mject to Hie provisions oJiMs AH ’’—this refers to ss. 12, 13, post. 

6. (l) All powers required to he exercised by the Secre- [Govt of 
tarv of Stale in Council, and all powers of the Council of 
India, shall he exercised at meetings of the Council at which 

not less than five members are piresent. 

(2) Tlie Council may act notwithstanding any vacancy in 
their number. 


Presideniana tf, ip|jp Secretary of State 'shall be the President of 

dent of”'* l-he Conneil of India, with power to vote. j858, ,, 21.] 

CoMcn. ip^e Secretary of State in Council may appoint any 

member of the Council to he Vice-President thereof, and the 
Secretary of State may at any time remove any person so 
appointed. 

(3) At every meeting of the Council, tlio Secretary of [Qovt. of 
State, or, in his absence, the Vice-President, if present, or, in India Acf^ 
the absence of both of them, one of the members of the 
Council, chosen by the members present at the meeting, shall 
preside. 

Meetings of 8. Meetings of the Council of India shall be convened 
Council. pgU as, and when the Secretary of State directs, but one Jggg® ^ ^ 

such meeting at least shall he held in every week. 

Prccedareat 9. {!) At any meeting of the Council of India at which [Govt, of 
meetings. PecTetary of State is present, if there is a difference of • 

opinion on any question, except a question with respect to < • 'J 
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[Govt, of 
India Act, 
1858, s. 20.] 


[Govt, of 
India Act, 
1858, s. 24.] 


[Govt, of 
India Act, 
1858, s, 25.] 


whicli a majority of votes at a meeting is by this Act declar- 
ed to be necessary^ the determination of the Secretary of 
State shall be final. 

(2) In case of an equality of votes at any meeting of the 
Council, the person presiding at the meeting shall have a 
second or casting vote. 

(3) All acts done at a meeting of the Conncil in the 
absence of the Secretary of State shall require the approval in 
writing of the Secretary of State. 

{4) In case of difference of opinion on any question 
decided at a meeting of the Council, the Secretary of State 
may require that his opinion and the reasons for it he entered 
in the minutes of the proceedings, and any member of the 
Council, who has been present at the meeting, may require 
that his opinion, and any reasons for it that he has stated at 
the meeting, he also entered in like manner. 

As to tte word^ ** except a question with respect to which a majority of 
votes at a meeting is bif this Act declared to be necessary f in sub-section 
(I), see sections 21, 28 {1\ 29 (J), 30(1), 85(2)!(ff), 94, 95 (i), 99 (2), 

100 (2), post) -wbicb require a niaiority of votes. 

As to rccor diner reasons when the Secretary of State overrides the 
majority, see s. 11 (3), post. 

10. The Secretary of State may constitute Committees Committees of 
of the Council of India for the more convenient transaction Council, 
of business, and direct what departments of business are to 
be under those committees respectively, and generally direct 
the manner in which all business of the Council or Commit- 
tees thereof is to be transacted. 

The existing Committees are Finance, Political and Secret, Military, 

Revenue and Statistics, Public Works, Stores and Judicial and Public — see 
note to 8. 11, Hlerfs Digest. 


Orden and Gommmiicatiom* 


11. {1) Subject to the provisions of this Act, every order Submission 
or communication proposed to he sent to India, and every of proposed 
order proposed to be made in the United Kingdom hy the 
Secretary of State under this Act, shall, unless it has been tions to 
submitted to a meeting of the Council of India, be deposited Council, 
in tbe Council room for the perusal of all members of the 
Council during seven days before the sending pr making 
thereof. 


(S) Any member of the Council may record, in a minute- 
book kept for that purpose, his opinion with respect to any 
snob order or communication, and a copy of every opinion so 
recorded shall be sent forthwith to the Secretary of State. 

(3) If a majority of the Council so leooid their opinions 
against any act proposed to be done, the Secretary of State 
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shallj unless lie defers to the opinion of the majority, record 
his reasons for acting in opposition thereto. 

Ab to exceptions to tlie provisions of this section, m ss. 12, 13, post. 

As to the cases m which a majority of votes of the Council are rctjnired, 
see notes to s. 9, ante. 


Exception as 
to cases of 
urgency. 


12. {!) Where it appears to the Secretary of State that [Govt, of 
the despatch of any communication or the making of any Act, 
order, not being an order for which a majority of votes at 
a meeting of the Council of India is by this Act declared to 
be necessary, is urgently required, the communication may 
be sent or order made, although it has not been submitted to 
a meeting of the Council or deposited for the perusal of the 
members of the Council. 


(S) In any such case, the Secretary of State shall, except 
as by this Act provided, record the urgent reasons for send-' 
ing the communication or making the order, and give notice 
thereof to every member of the Council. 


As regards the words a majority of votes,,,,, 4s ly tUs Act declared 
to le necessary see note to s. 9, ante. 

The exception referred to in sub-section (2) is under s. 13(1), post. 


Exception as 
i) secret 
orders and 
despatches. 


18. (if) [Where an order or communication concerns the [East India 

levying of war or the making of peace, or the public safety. Company 
or the defence of the realm, or the treating or negotiating 

with any Prince or State, or the policy to be observed with of indiaXt, 

respect to any Prince or State, and a majority of votes there- 1833, s. 36 ; ' 
for at a meeting of the Council of India is not required by 
this Acfc, the Secretary of State may send the order or com- Jg 58 ^ • 

munication to the Governor General in Council or to any Govt! of * 
Governor in Council or officer or servant in India without 
submitting it to a meeting of the Council or depositing it 
for tte perusal of the members of the Council, or sending or 
giving notice of the reasons for making it, if he considers 
that it is of a natm’e to require secrecy.] 

(2) Where any despatch to the Secretary of State from [Eari; India 
the Governor General in. Council or a Governor in Council Company 
concerns the government of India or of any part thereof, 

[or any of the matters aforesaid] and is, in the opinion of of Mia Lt 
tiie authority sending it, of a nature to require secrecy, it 1858, s, 28.] 
may be marked “ Secret ” by that authority ; and a despatch 
so marked shall not be communicated to the members of the 
Council of India unless the Secretary of State so directs. 

See notes to ss. 9, 11 and 12, ante. 


i'orasliortliistory of these provisions regarding ‘Secret’ orders and 
despatches, see note (&) to section 14, Ilberfs Digest, 

Sub-seeHon was substituted for the original sub-section (J) hy the 
Qovemment of India (Amendment) Act, 1916, Schedule hpost.. ^ ^ 
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[Govt, of 
India Act, 
1858, s. 19, 
Govt, of 
India Act, 
1912, s. 1(1) ] 


[Govt, of 
India Act, 
1863, s. 54] 


[East India 
Company 
Act, 1772, s. 
9, last para.] 


[Govt, of 
India Act, 
1863, s. 15.] 


The words or any of the matters aforesaid were substituted 
in sub-section (9) by ibid. 

This section and the next recognise the right of Governors in Council to 
communicate direct with the Secrelary of State. 

For definitions of Governor General in Council** and “Governor in 
Council/* see s. 134, post, 

14. Every despatch to the United Kingdom from the Address of 

Governor General in Council or a Governor in Council shall J^spatches 
be addressed to the Secretary of State. India. 

See Ilbert, note (5) to s. 15, Bigest, 

* This does not prohibit the substitution for despatches of letters to the 

Under Secretary of State on matters of a formal nature Legislative 

Department unofficial No. 342 of 1899. See also vvlIq Zi of the Secretariat 
Instructions^ post. 

Under s, 71 (3), post, a despatch forwarding authentic copy of a Regula- 
tion would have to be addressed to the “ Secretary of State in Council.** 

For definitions of “ Governor General in Council ** and “ Governor in 
Council/* see s. 1^4i,post, 

15. When any order is sent to India directing the actual Communica- 
commencement of hostilities by His Majesty forces 

India, the fact of the order having been sent shall, unless orders^Lr 
the order has in the meantime been revoked or suspended, commencing 
be communicated to both Houses of Parliament within 
three months after the sending of the order, or if Parliament 
is not sitting at the expiration ef those three months^ then 
within one month after the next meeting of Parliament. 

In this connection, see section 22, post. 

As to powers of Governor General in Council and Local Governments 
to make war or treaty, see ss. 44i, 45 (2), post, 

16. It is the duty of the Governor General in Council Correspond- 
to transmit to the Secretary of State constantly and 
diligently an exact particular of all advices or intelligence, General with 
and of all transactions and matters, coming to the know- Secretary of 
ledge of the Governor General in Council and relating to 

the government, commerce, revenues or affairs of India. 

See Ilbertt note to section 17, Digest^ 

This section supplements s. 33, post. 

For definition of “ Governor General in Council ** see j.134, post, 

Bstallislment of Secretary of State, 

17. (2) No addition may be made to the establishment Estahllsh- 
of the Secretary of State in Council, nor to the salaries of 

the persons on that establishment, except by an Order of *** 

His Majesty in Council, to be laid before both Houses of 
Parliament within fourteen days after the making thereof, 
or, if Parliament is not then sitting, then within fourteen 
days after the next meeting of Parliament. 

B 
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Pensions and 
gratuitiea 


Indian 

appointment!, 


(2) The rules made by His Majesty for examinations, [Govt, of 
certificates, probation or other tests of fitness, in relation to . 

appointments to junior situations in the civil service, shall ' 
apply to such appointments on the said establishment. 

(S) Th^ Secretary of State in Council may, subject to 
the foregoing* provisions of this section, make all appoint- 
ments to, and promotions in, the said establishment, and may 
remove any officer or servant belonging to the establish- 
ment. 

Por saving of existing Orders in Coancil, see section 130, posL 

18. His Majesty may, hy Warrant under the Royal 
Sign Manual, countersigned by the Chancellor of the J 353 1 

Exchequer, grant to any secretary, officer or servant appointed ’ ‘ 
on the establishment of the Secretary of State in Council, 
such compensation, superannuation or retiring allowance, or 
to his legal personal representative such gratuity, as may 
respectively be granted to persons on the establishment of 
a Secretary of State, or to the personal representatives of 
such persons, under the laws for the time being in force 
concerning superannuations and other allowances .to persons 
having held civil offices in the public service, or to personal 
representatives of such persons. 

See Illertf note to s. 19, Digest* 

For saving of existing Warrants, see s. 130, giost 


Indian . 

19 .^ Except as otherwise provided by this Act, all powers 
of making rules in relation to appointments and admissions 
to service and other matters connected therewith, and of 
altering or revoking such rules, which, if the Government 
of India Act, 1858, had not been passed, might have been 
exercised by the Court of Directors of the East India Com- 
pany or the Commissioners for the AfEairs of India, may be 
exercised by the Secretary of State in Council : 

Provided that, in the appointment of officers to His 
Majesty^s army, the same provision as heretofore, or equal 
provision, shall be made for the appointment of sons of 
peisons who have served in India in the military or civil 
service of the Crown or of the- East India Company. 

See Illert, note to s. 20, Digest. 

This section w-liich is supplemented by s. 95, vost tabes the 
^ace of sections 33 to 87 of the Government of India Act, 185S (21 & 22 
a A* ^ European S'orces (India) Act, 1860 (23 & 24 Vict., c. 

n-F observed in practice. The direct appoint- 

me^ of cadets to His Majesty's Indian military forces ceased under 23 & 

of officers for service with the Indian Army 
being made under rules framed under seption 35 and under s. 1 of 23 & 84 


[Govt, of 
India Act, 
1858, s. 37.3 


[Oovt. of 
India Act, 
1858, a. 35 j 
European 
Forces 
(India) Act, 
18G0, s. L] 
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[Govt, of 
India Act, 
1858, s. 2.] 


[Govt, of 
India Act, 
1858, s. 42.] 


[Govt, ot 
India Act, 
1858, 8. 2,] 


[Govt, of 
India Act, 
1853, s. 27.; 


Viet., c. loo 5 tlipcc p^nvidod tliat not less than one-tenth of the cadets ap- 
pointed to the ii’-'is'i Avny with a view to service with the Indian Army 
shall be persons of the classes referred to in s. 35. There are now no 
naval cadetships for India ; the naval force of the East India Company 
having come to an end in 1863, sec liberty p. 98. 

It would seem that s. 33 was intended to ap^dy only to naval and 
military services. As to other appointments, if the section applied to them, 
it appears to have been made nugatory by s. 37 under which rules 
were made by the Secretivy of State in Council, authorising the appoint- 
ment; of various classes of officers without submitting their names to His 
Majesty. Sections 34 and 36 ceased to be operative on the passing of 23 
& 24 Viet., c. 100, all appointments of cadets for service with the Indian 
Army being made under the rules referred to above. 


PAET II. 

The Revenues oe India. 

20 . (^) The revenues of India shall be received for Application 
and in the name of His Majesty, and shall, subject to the I’evenues. 
provisioDs of this Act, bo applied for the purposes of the 
government of India alone. 

(5) There shall be charged on the revenues of India 
alone — 

(iz) all the debts of the East India Company ; and 

(2») all sums of money, costs, charges and expenses 
which, if the Government of India Act, 1858, 
had not been passed, would have been payable 
by the East India Company out of the revenues 
of India in respect of any treaties, covenants, 
contracts, grants or liabilities existing at the 
commencement of that Act \ and 

(c) all expenses, debts and liabilities lawfully contracted 
and incurred on account of the government of 
India ; and 

-(A) all payments under this Act. 

[S] The expression the revenues , of India ^ ’ in this 
Act shall include all the territorial and other revenues of or 
arising in British India, and, in particular, — 

(i) all tributes and other payments in respect of any 
territoi’ies which would have been receivable by 
or in the name of the East India Company if 
the Government of India Act, 1858, had not 
been passed; and 

(n) all fines and penalties incurred by the sentence or - 
order of any Court of justice in British India, 
and all forfeitures for crimes of any moveable 
or immoveable property in British India ; and 
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[Hi) all moveable or immoveable property in British 
India escheating or lapsing for want of an heir 
or successor, and all property in British India 
devolving as Iona vacantia for want of a right- 
ful owner. 

(4) All property vested in, or arising or accruing from [Govi. of 
property or rights vested in, His Majesty under the Govern- 
ment of India Act, J 858, or this Act, or to be received or 42 .] ’ 

disposed of by the Secretary of State in Council under this 
Act, shall be applied in aid of the revenues of India. 

See notes to s. 1, ante. See also liberty notes to s. 22, Digest. 

The traditional phrase revenues of India ” is used, but it necessarily 
refers to revenues of British India. 

It has been held that ss. 2 and 41 of the Government of India Act 
1858, contain the only legal restrictions on the application of the 
revenues of India — see Leg, Dep. u. o. No. 1706, July and August, 

1878 j No* 2684-, July, 1880, This statement of the case seems to require 
qualification. There arc various statutory prohibitions and limitations, and 
the Indian legislature has powers of appropriation,* subject to these the 
Governor General in Conncil, with the control of the Secretary of State, can 
make out what aiipropriations ho pleases, provided that they are for the 
purposes of the government of India ; Mr. StoJees and Fitzgerald, Leg. 

Dej). u. 0 . Noy. 16-16 of 1878; 195^- of 1886. Taxation on behalf 
of a foreign Government is not permissible: Leg. Bop. u. o. No. 782 
of 1897, 

With reference to the words Subject to the provisions of this Act*^ 
iu suh-sectiou (1), sec ss. 22 and 31, jpost. 

As to the liability cf the Secretary of State for torts committed by 
Government servants and the construction of the words “ liabililies law* 
fully incurred^* in sub-section (;8) (c), sec (opinion of Advocate- Oeneial) 

Leg, Dep. u. o. Nos. 708 of 1911 and 459 of 1012 (B. Proceedings 
September 1913, Nos. 67 — 60). See also Hess v. Secretary of State, I, L. 

E., 37 Mad., 65 (1913), 

It has been held by the Legislative Department to be doubtful 
whether, without the previous sanction of the Secretary of State in Council, 
the Government of India could direct a fine to be applied in compensation 
for damage<— sec Legislative Department A, Proceedings, January, 1870, 

Nos, 5 to 9. The expenditure of the proceeds of fines and penalties arc 
subject to the control of the Secretary of State in Council : Leg, 

Dep. u, 0 , No. 36 of 1893. The Government of India cannot 
without legislative sanction give grants out of the revenue: Miller, 

Minutes, No. 110 (1894). Por special prov lions to dispose of escheats, see 
s. 31, j^ost. 

Oontrol ot 21. The expenditure of the revenues of India, both in 

ItawTr'^* elsewhere, shall be subject to the control J«dm Act, 

espenditure the Se^cretaiy of State in Council j and no grant oi* s* 4i.] 

of revenues, appropriation of any part of those revenues, or of any other 
property coming into the possession of the Secretary of State 
in Council by virtue of the Government of India Act, 1858, 
or this Act, shall be made without the concurrence of a 
majority of votes at a meeting of the Council of India : 

[Provided that a grant or appropriation made in 
accordance with provisions or restrictions prescribed by the 
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[Govt, of 
India Act, 
1858, 8. 56.] 


[Govt, of 
India Act, 
1858, s. 43.] 


Secretary of State in Council, with the concurrence of a 
majority of votes at a meeting of the Council, shall be 
deemed to be made with the concurrence of a majority of such 
votes.] 

See Illerit notes to s, 23, Digest, where ho observes This section 
has given rise to questions as to the relations (a) between the Secretary of 
State and his Council, and (6) between the former and the Government of 
India.^^ 

As to (a) see Ilherfs notes and Parliamentary debates there quoted. As 
to (6), the difficulties centre round the *powcr of the Indian legislature to 
appropriate revenue to specific object. Jlhert observes that ** a strict view 
of the enactment would be inconsistent with the general course of Indian 
legislation, and would give rise to inconveniences in practice/' For discus- 
sions, see Legislative Department A. Proceedings, December, 1883, Nos. 16 
to 104 ; Scoble ; Minutes No. 108 (1889) Leg. Ilep, u. o. No. 263 of 1913 
(Appendix V). 

The Secretarg of State has finally ruled with regard to this section in 
his Despatch No. 172-Ilevenuc, dated the 4th December 1914, that "the 
construction hitherto placed on its provisions is that the Secretary of 
State in Council may exercise the powers thereby vested in him not only 
by specific prohibitions or sanctions in individual cases, hut generally and 
antecedently through regulations authorising Indian Governments to incur 
expenditure, appropriate revenue, and make grants of other property." As 
examples of this procedure, be cites Legislative Despatch No. 21, dated the 
9th July, 1862, the Statutory Eules of 1891, and the Audit Eesolution, 

Finance Department No, 368, dated the 15th March, 1913. 

Sec also notes on ss. 2, 20, ante. 

The proviso was inserted by the Government of India (Amendment) Act, 

1916, Sch. I. 

22* Except for preventing or repelling actual invasion Application 
of His Majesty^s Indian possessions^ or under other sudden of revenues to 
and urgent necessity, the revenues of India shall not, with- at\ons^ beyond 
out the consent of both Houses of Parliament, be applicable the frontier, 
to defraying the expenses of any military operations carried 
on beyond the external frontiers of those possessions by His 
Majesty’s forces charged upon those revenues. 

See notes to s. 24, and the debates in Parliament cited 

therein. See also s. 15 ante and notes thereto. 

For cases considered by the Government of India, see Scoble, Minutes 
No. 137 » Leg, Dcp. u. o. No. 274 of 18905 No, 93 of 1900 (Lumsdeu's 
Horse). Sec also note of Jfn Earvey James on clause 24 of the Consolidation 
Bill, 1896. 

23. (i) Such parts of the revenues of India as are Accounts of 
remitted to the United Kingdom, and all money arising or Secretary of 
accruing in the United Kingdom from any property or 
rights vested in His Majesty for the purposes of the govern- 
ment of India, or from the sale or disposal thereof, shall 
be paid to the Secretary of State in Council, to be applied 
for the purposes of this Act. 

(2) All such revenues and money shall, except as by this 
section is provided, be paid into the Bank of England to 
the credit of an account entitled “The Account of the 
Secretary of State in Council of India.'” 
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(3) The money placed to the credit of that account shall [Govt, of 

be paid out on drafts or orders, cither signed by two members jndia Act. ^ 
of the Council of India and countersigned by the Secretary ’ 

of State, or one of his Under Secretaries or his Assistant India Act, 
Under Secretary, or signed by the Accountant-General on the 1869, s. 3,] 
establishment of the Secretary of State in Council, or by one 

of the two senior clerks in the department of that Account- 
ant General and countersigned in such manner as the 
Secretary of State in Council directs ; and any draft or order 
so signed and countersigned shall effectually discharge the 
Bank of England for all money paid thereon. 

(4) The Secretary of State in Council may, for the pay- [Govt, of 
ment of current demands, keep at the Bank of England such tgdia Act^ 
accounts as he deems expedient ; and every such account shall p^-oviso j " 
be kept in such name and be drawn upon by such person, and Eabt India 
in such manner, as the Secretary of State in Council directs, 

(5) There shall be raised in the books of the Bank of [Govt, of 
England such accounts as may be necessary in respect of stock Act, 
vested in the Secretary of State in Council ; and every such 
account shall be entitled The Stock Account of the Secretary 

of State in Council of ludia.^^ 

(6) Every account referred to in this section shall be a 
public account. 

This section re-enacts the i^rovisions of the Government of India Act, 

1858, ss. 43, 45, .the Government of India Act, 1859 (22 & 23 Viet., c. 41), 
s. 3, and the East India Stock Act, 1860 (23 & 24 Viet., c. 102), s. 7 ; Sub- 
section (3) incorporates the general modillcaiion made by s. 16 of the India 
Stock Certilicato Act, 1863 (20 A 27 Viet., c. 73), which is still in force. 

See in this connection s. 6 of tho East India Stock Act, 1860 (23 & 24 
Viet., c. 102), which is not repealed or rc-onacted by this Act. 

Powers of 24. The Secretary of State in Council, by power of[Govh.of 

attorney for attorney executed by two members of the Council of India India Act, 
chasrof stock countersigned by the Secretary of Slate or one of ^'^•3 
and receipt of Under Secretaries or his Assistant Under Secretary, may 
dividends. authorise all or any of the cashiers of the Bank of England— 

to sell and transfer all or any part of any stock 
standing in the books of the Bank to the account 
of the Secretary of State in Council ; and 

(6) to purchase and accept stock for any such account ; 
and 

^ (c) to receive dividends on any stock standing to any 

such account i 

and, by any writing signed by two members of the Council 
of India and countersigned as aforesaid, may direct the appli- 
cation of the money to be received in respect of any such sale 
or dividend : 
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‘Govfc. of 
india Act, 
L858, s. 48.] 


[Govfc. of 
India Act, 
1858, s. 53 : 
East India 
Loan Act, 
1874, 8.16 .] 


Provided that stock shall not be purchased or sold and 
transferred under the authority of any such general power of 
attorney, except on an order in writing directed to the Chief 
Cashier and Chief Accountant of the Bank of England, and 
signed and countersigned as aforesaid. 

The general modification made by the India Stock Certificate Act, 1863, 

8. 16, has been incorporated in this section. See note to s. 23 ante. . 

25. All securities held by or lodged with the Bank of 
England in trust for or on account or on behalf of the Secre- securities, 
tary of State in Council may be disposed of, and the proceeds 

thereof may be applied, as may be authorised by order in 
writing signed by two members of the Council of India and 
countersigned by the Secretary of State or one of his Under 
Secretaries or his Assistant Under Secretary, and directed to 
the Chief Cashier and Chief Accountant of the Bank of 
Englaud. 

The general modification made by the India Stock Certificate Act, 1863, 
s. 16, has been incorporated in this section. See note to s. 23 anie. 

26. (1) The Secretary of State in Council shall, within Accounts to 
the first [twonty-eight days] during which Parliament is bo annually 
sitting next after the first day of May in every year, lay 

before both Houses of Parliament— 

{a) an account, for the financial year preceding that last 
completed, of the annual produce of the revenues 
of India, distinguishing the same under the res- 
pective heads thereof, in each of the several 
provinces; and of all the annual receipts and 
disbursements at home and abroad for the pur- 
poses of the government of India, distinguishing 
the same under the respective heads thereof ; 

(§) the latest estimate of the same for the financial year 
last completed ; 

(c) accounts of all stocks, loans, debts and liabilities 
chargeable on the revenues of India, at home and 
abroad, at the commencement and close of the 
financial year preceding that last completed, the 
loans, debts and liabilities raised or incuri'ed 
within that year, the amounts paid off or dis- 
charged during that year, the rates of interest 
borne by those loans, debts and liabilities res- 
pectively, and the annual amount of that 
interest ; and 

* * * 

{e) a list of the establishment of the Secretary of State 
in Council, and the salaries and allowances pay- 
able in respect thereof. 
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(2) If any new or increased salary or pension of fifty 
pounds a year or upwards has been granted or created within 
any year in respect of the said establishmentj the particulars 
thereof shall be specially staled and explained at the foot of 
the account for that year. 

(S) The account shall be accompanied by a statement, 
])repared from detailed reports from each province, in such 
form as best exhibits the moral and material progress and 
condition of India. 


Audit of 
ludian 
accounts in 
United 
Kingdom. 


See notes to Ildert s Digest, s. 29, which corresponds to this section* 
The provisions of s. 15 of the East India Loan Act, 1874 (37 & 38 Viet c* 
3), arc rc-enacted in sub-section (1) (c) of this section. 

The Indian Financial Statement is made in the Indian Legislative Council 
in March when it is discussed—^ee s. 67 (3), post, and Mules for the dis- 
cussion of the Annual financial Statement^ post. 


** Financial year^* means the twelve months ending with March, 
Interpretation Act, 1889, s, 22, 


In sul-section (I) the words twenty-eight days'* were substituted for 
tho ivords • fourteen days ” and clause (d) was repealed by tho Government 
of India (Amendment) Act, 1916, Schedule I, and Schedule II, respectively. 


Majesty may, by Warrant under Ilis Royal rQnvt of 
Sign Manual, countersigned by tbe Chancellor of the Ex- India Act, 
chequer, appoint a fit person to be Auditor of the accounts of 1858, s. si] 
the Secretary of State in Council, and authorise that Auditor 
to appoint and remove such assistants as may he specified in 
the Warrant. 


(S) The Auditor shall examine and audit the accounts of 
the receipt, expenditure and disposal in the United Kingdom 
of all money, stores and property applicable for the purposes 
of this Act. 

(3) The Secretary of State in Council shall, by the officers 
and servants of his establishment, produce and lay before the 
Auditor all such accounts, accompanied by proper vouchers 
for their support, and submit to his inspection all books, 
papers and writings having relation thereto. 

(4) The Auditor may examine all such officers and servants 
of that establishment, being in the United Kingdom, as he 
thmks fit, in relation to such accounts and the receipt, expen- 
diture ot disposal of such money, stores and properly, and 
may for that purpose, by writing signed by him, summon 
before him any such oflScer or servant. 

• Auditor shall report to the Secretary of State in 

Council his approval or disapproval of the accounts aforesaid 
mth such remarks and observations in relation thereto, as 
he thinks fit, specially noting cases (if any) in which it 
appms to him that any money arising out of the revenues of 
India hM been appropriated to purposes other than those to 
which they are applicable. 
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(5) The Auditor shall specify in detail in his reports all 
sums of money, stores and property which ought to be 
accounted for, and are not brought into account or have not 
been appropriated in conformity with the provisions of the 
law, or which have been expended or disposed of without due 
authority, and shall also specify any defects, inaccuracies or 
irregularities which may ai)pear in the accounts, or in the 
authorities, vouchers or documents having relation thereto. 

(7) The Auditor shall lay all his reports before both 
Houses of j Parliament, with the accounts of the year to 
which the reports relate. 

(8) The Auditor shall hold office during good behaviour. 

(9) There shall be paid to the Auditor and his assistants, 
out of the revenues of India, such salaries as His Majesty 
by Warrant signed and countersigned as aforesaid, may 
direct. 


[India Office 
Auditor Act, 
188L> 8. 1.] 


{ 10 ) The Auditor and his assistants (notwithstanding 
that some of them do not bold certificates from the Civil 
Service (commissioners) shall, for the purposes of superannua- 
tion [or retiring] allowance, [and their legal personal re- 
presentatives shall, for the purposes of gratuity] be in the 
same position as if [the Auditor and his assistants] were on 
the establishment of the Secretary of State in Council. 


See note to s. 30, llherfs Digest. 

In suh-seciion {10) the words ** or retiring and the words '* and their 

legal gratuity were inserted and the words ** the Auditor and his 

assistants” were substituted for ‘'they” by the Government of India 
(Amendment) Act, 1916, Schedule I. Cf. s. 18, ante. 


PAET IlL 

Property, Cortraots and Liabilities. 

[Govt, of 28. (i) The Secretary of State in Council may, with the Power of 
^ aA concurrence of a majority of votes at a meeting of the 
* Council of India, sell and dispose of any real or personal mortgagrand 
estate for the time being vested in His Majesty for the buy property, 
purposes of the government of India, and raise money on 
any such real [or personal] estate by way of mortgage [or 
otherwise], and makp the proper assurances for any of those 
purposes, and purchase and acquire any property. 

(2) Any assurance relating to real estate, made by the 
authority of the Secretary of State in Council, may be made 
under the hands and seals of [two] members of the Council of 
India. 
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(3) All property acquired In pursuance of this section 
shall vest in His Majesty for the purposes of the govern^ 
ment of India. 

See in this connection s. 20 (4) ante and sections 30, 33 (4), post. 

*^Eeal or personal estate ^' : the corresponding? terms moveablo 
propel ty *’ and immoveable property ’* which are defined in the 
General Clauses Act, 1807(Xof 1897), s, 3. 

As to the words ''/or the purposes of the Government of India in 
suh-scctions (I) and (3), for discussion on doubtful cases, see Legislative 
DepartmentJ B. Progs., March, 1882, Nos. 22 and 23 ; See also Srinivash, 

Prasad Singh V. Kesho Prasad Singh (1911), I. L. R. 38, ChI, 754. 

The words "or personal and " or, otherwise were inserted and the 
word two was substituted for " three ’* by the Government of India 
(Amendment) Act, 1916, Schedule I. 

The term assurance*^ would seem to cover any conveyance of 
lands or tenements. 

The Legislative Department has advised that sanads issued under 
Bombay Act IV of 1868, being merely evidence of title, do not fall under 
this section 5 Leg. Dep, u. 0 . No. 1039 of 1877. 

Contracts of 29. (1) The Secretary of State iu Council may, with the 

of^S^tef concurrence of a majority of votes at a meeting of the { 353 ^ ^ 4 q . 

Council of India, make any contract for the purposes of this Govt, of 
Act. India Act, 

(3) Any contract so made may he expressed to be made Contracts * 

. by the Secretary of State in Council. * (India Office 

(3) Any contract so made, which if it were made ss. 1 ] 3 !]^^* 

between private persons, would be by law required to be 

under seal, may be made, varied or discharged under the 
hands and seals of two members of the Council of India. 

(4) Any contract so made which, if it were made 

between private persons, would be . by law required to be 
signed by the party to be charged therewith, may be made, 
varied or discharged under the hands of two members of the 
Council of India. 

(5) Provided that any contract for or relating to the 
manufacture, sale, purchase or supply of goods, or for or 
relating to affreightment or the carriage of goods, or to 
insurance, may, subject to such rules and restrictions as the 
Secretary of State in Council prescribes, be made and signed 
on behalf of the Secretary oE State in Council by any person 
upon the permanent establishment of the Secretary of State 
in Council who is duly empowered by the Secretary of State 
in Council in this behalf. Contracts so made and signed 
shall be as valid and effectual as if made as prescribed by the 
foregoing provisions of this section* Particulars of all 
contracts so made and signed shall be laid before the Secre- 
tary of State in Council in such manner and form and within 
such times as the Secretary of State in Council prescribes. 
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[Govt, of 
India Act, 
1859, ss. 1, 
2 ; East 
India Con- 
tracts Act, 
1870, s. 2.] 


(ff) The benefit and liability of every contract made in 
pursuance of this section shall pass to the Secretary of State 
in Council for the time being. 

As to ttft words “ for tte purposes of this Act ” at the end of sub- 
section (I), see notes to section 28, ante* 

?0. { 1 ) The Governor General in Council and any Power to 
Local Government may^ on behalf and in the name of the 
Secretary of State in Council, and subject to such provisions 
or restrictions as the Secretary of State in Council, with the India, 
concurrence of a majority of votes at a meeting of the Council 
of India, prescribes, sell and dispose of any real or personal 
estate whatsoever in British India, within the limits of their 
respective governments, for the time being vested in His 
Majesty for the purposes of the government of India, or 
raise money on any such real [or personal] estate by way of 
mortgage [or otherwise] and make proper assurances for any - 
of those purposes, and purchase or acc^uire any property in 
British India within the said respective limits, and make any 
contract for the purposes of this Act. 


[ 2 ) Every assurance and contract made for the purposes 
of this section shall be executed by such person and in such 
manner as the Governor G funeral in Council by resolution 
directs or authorises, and if so executed may be enforced 
by or against tbe Secretary of State in Council for tbe time 
being. 

fS) All property acquired in pursuance of this section 
shall vest in His Majesty for the purposes of the govern- 
ment of India. 

Eov definitions of “ Governor General in Council” and ‘‘Local 
Government,” see section 134, post* 

The words “ or personal” and “ or otherwise ” were inserled in sub- 
section (II by the Government of India (Amendment) Act, 1916, 
Schedule I. 


As to tbe circumstances which led to the passing of the enactments 
re-enacted in this section, see Legislative Department C Proceedings 
March, 1873, ISTos. 6 to 11 ; also note (c) to section 33 llhert's Digest, 
See also Leg. Dep. n. o. Nos. 116 of 1873, 309 of 1874. 


Sell and dispose of” ; these words give power to mate a grant 
without consideration ; Secretary of State*s Revenue Despatch No. 172, 
dated 4th December, 1914. The position in respect of free grants had 
previously been regarded as doubtful : Leg. Dep. u. o. No. 263 of 
1912. 

“ Feal or personal estate ” : cf. the corresponding terms “ moveable 
property ” and “ immoveable property ” which are defined in the General 
Clauses Act, 1897 (X of 1897), s. 3, 

The term “ assurance ” would seem to cover any conveyance of 
lands or tenements. 
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The power of alienating State land was intended to vest in the 
Executive Government, not in the legislature; Chalmers' Minutes 
No. 33 (Leg. Dep. u. o. No. 223 of 1897). Bales made under this 
section would not apply to grants, etc., made under special legislative 
sanction ; see Leg. Dep. u. o. No. 263 of 1908. 

Section 1 of the Government of India Act, 1859, road with the 
Government of India Act, 1858, s. C6, and Act I of 1876, a. 4 (see note 
Act XIII of 1885), was held to authorize the issue of licenses by the 
Governor General in Council for establishing or maintaining telephone 
exchanges— Legislative Department B. Proceedings, March, 1882, 

Nos. 22 and 23. 

Section 2 of the Government of India Act, 1859, read with section 
2 of the East India Contracts Act, 1870, gave power to designate the 
officers by whom contracts may be executed ; such contracts must bo 
expressed in tbo name of the Secretary of State (opinion of Zatu Offi- 
cers of the Crotm ] : Log. Dep. u. o. No. 448 of 1907. See also 
note (d) to s. 33, llhert*s Digest, 

Sanads issued under Bombay Act IV of 1S68, s. 10, are not 
“deeds** within the Tneaiiing of s. 2 of the Government of India Act, 

1859 : Log. Dep. u. o. No. 1170 of 1877. 

31* The Governor General in Connell, and any other i-Oovt. of 
person authorised by any Act passed in that behalf by the India Act, 
Governor General in Legislative Council, may make any 1^53, s. 27 
grant or disposition of any property in British India accruing 
to His Majesty by forfeiture, escheat or lapse, or by devotion 
as bond vacantia^ to or in favour of any relative or connection 
. of the person from whom the property has accrued, or to or 
in favour of any other person. 

For defiDition of “ Governor General in Council ’*, see section 134 

post. 

See section 20 (T) (5), ante and note thereunder re grants out of 
revenue ; also note under section 1, ante. 

The Madras Government were informed that final 
orders as to the disposal of escheats should be reserved to the 
Government of India — liberty Minutes^ No. 28 (Leg. Dep. 
u. 0 . No. 342 of 1884). These provisions do not repeal the*^Madras 
E'«cheats Regulation (YII of 1817) : Dicliards, Minutes No. 123 (Leg 
Dep. u. 0 . No*"!. 104 and 274 of 1908). They contemplate legislation 
in the Council of the Governor General; Leg. Dep. n. o. No 322 of 
1910. . ‘ 

As to right of Government to dispose of escheated property which 
belonged to a Muhammedan, see Legislative Department B Proceedings. 

September, 1831, No. 8. ^ 


Itbasbeenheldthats. 27 oftbe Government of India Act, 1853 
C. 95), overrides the Mitakshara rule prohibiting escheats 
of a Brahmans property; Collector of Masulipafam v. Cavalv V 
Narainappah (18(51), 8 Moore 1. A. 600 ; see also Banee Sonet Koioar 
V, M%rm Simmut Bahadur (1876), W. R 3, 1. A, 9^ 


possession of escheated property— Leo*. Den 
n. 0 . No. 437 of 1889. r tr j n* 
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[Govt, of 32. (1) The Secretary of State in Council may sue and Rights and 
India Act, fee sued by the name of the Secretary of State in Council as a liabilities of 

S'!?" 

1859^ Every person shall have the same remedies against the 

01 ’ ' Secretary of State in Council as he might have had against 

the East India Company if the Government of India Act, 

1858, and this Acfc had not been passed. 

(3) The property for the time being vested in His 
Majesty for the purposes of the government of India shall 
be liable to the same judgments and executions; as it would 
have been liable to in respect of liabilities lawfully incurred 
by the East India Company if the Government of India Act, 

1858, and this Act had not been passed. 

[4] Neither the Secretary of State nor any member o£ 
the Council of India shall be personally liable in respect of 
any assurance or contract made by or on behalf of the Secre- 
tary of State in Council, or any other liability incurred by 
the Secretary of State or the Secretary of State in Council 
in his or their official capacity, nor in respect of any contract, 
covenant or engagement of the East India Company i nor 
shall any person executing any assurance or contract on 
behalf or the Secretary of State in Council be personally 
liable in respect thereof j but all such liabilities, and all costs 
and damages in respect thereof, shall be borne by the reve- 
nues of India. 

Yarious points arising on this section are discussed in the note 
on section 35 o£ Ilherfs Digest :— («) as to thelposition of the Secre- 
tary of State in Council as a 2'r4a5/-corporate body, (5) as to the substitu- 
tion of the procedure hero prescribed for proceduie by Petition of Right, 

(c)asto the defence, “act of State,” as to the saving of the pre- 
rogative, (e) as to the legal liability of Colonial Governors generally. 

See P. and 0. S. N, Co. v. Secretary of State for India (1861), 

Bourke’s Reports, Part YII, 166, See also Frith v. The Queen (1872) 

L. R. 7 Exch, 365 ; Kinloch Secretary of State for India^ L. R. 

15 Ch. D. 1 and 7 App. Cas., 919 ; and Brown v. Kedgree (1862-3), 1 
1 1 yde’s Rep. 253 ; Nohin Chandra Bey v. Secretary of State for 
Lidia (1875), 1. L. R. Cal. 11 ; Boss v. Secretary of State for 
India {\%1Z\1. L. R. 37 Mad. 66; Moment v. Secretary of State 
for India (1912), L. R. 40 1. A. 48. 

Suh’^section (5) debars any Indian Legislature from passing any Act 
which would prevent a subject from suing the Secretary of State in 
Council in a Civil Court in any case in which he could have similarly 
sued the East India Company— Moment's case referred to above, 
regarding s. 41 (5) of Burma Act lY of 1898. For discussion on the 
Moment case, see Leg. Dep. u. o. No. 129 of 1913, and No. 252 of 
1914. 

The term “ assurance ” would seem to cover any conveyance of 
lands or tenements. 

As to the liability of the Secretary of State for torts committed by 
Government servants, see note to section 20, ante. 
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The 

Governor 

General. 


PAET IV. 


The Goveenoe Geneeai in Council. 

General powers and duties of Governor General in Council, 

33. The siiperinteuclence, direction and control o£ the 
civil and military government of India is vested in the 
Governor General in Council, who is requii’ed to pay due 
obedience to all such orders as lie may receive from the 
Secretary of State. 

See notes to s. 36 in Ilhert's Digest, 

For definition of '' Governor General in Council see section 134, 
post also 8. 3 [22) of the General Clauses Act, 1897 (X of 1897). The 
** Governor General in Council constitutes the “ Government of India ” 
— see note to r. 12 of the Dules oj Business^ post. 

As to relation of Local Governments to the Governor General in 
Council, see section 45, post 

As to the control oC the Home authorities over the Government of 
India, see sections 2, 16, 21, 124 (5), 131 (2) and notes thereto. See also 
Leg, Pep. u. 0 . Nos. 24 of 1912, and 3G2 of 1914. 


[East India 
Company 
Act, 1772, s. 
9 ; East India 
Company 
Act, 1793, 
s. 40 ; Govt, 
of India Act, 
1833, s. 39.] 


T/te Gooernor General, 

34. The Governor-General of India is appointed by His TGovt. of 
Maiesty by Warrant under tbe Royal Sisrn Manual. India Act, 

1858, 8. 29 

‘‘ The title ‘ Yiceroy,’ althongh it is most frequently used in ordinary 
parlance, has no statutory authority, and has never been employed by the 
legislature, either in England or in India. It oriffinated in the late 
Queen’s well Inown Proclamation oE 1858, W'hich announced the 
assumption o£ the Government of India by the Crown, and in doing so 
referred to Lord Canning, already appointed Governor General by the 
old Board of Directors, as * our first Viceroy and Governor General.' 

The title seems to have been introduced on this special occasion with the 
object of accentuating the fset that India had been brought under the 
direct government of the Crown, and that the Governor General was to 
be, not only the h»ad of the adminwtration in this country, but also the 
personal representative of the Sovereign; for it appears to he the case 
that the Warrants of all Lord Canring’s successors refer to them as 
Governors General only, and not as ‘ Viceroys.’ The latter is, there- 
fore, a title of courtesy which may most appropriately be used in connec- 
tion with the State and social functions of the Governor General.” 

Carnduff’s Military^ and Cantonment Law, 

See also Appendix Y.post and note to s. 37, Elerfs Digest, 

^ Section 10 of the East India Company Act, 1772 (13 Geo. 3, C 63) 
which was probably spent and is repealed by this Act, was probably the 
origin of the five years to which the Governor GenernPs term of office 
and that of a Membk of -his Executive Council is limited in practice./ 

There IS no statutory limit to the term of office of Governor General 

and both Lord Curzon’s and Lord Hardinge’s terms were extended— see 

also note to section ^Q,post 
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For tlie most part the Governor General exercises his ftmctions in 
but in certain cnsea he acts independently of bis Council, 
ss. 38, 41 {21 43, 5i {1\ 72, etc. 

The expression “ Governor *’ as used in Acts of Parliament generally, 
from 1889, in relation to India, means, unless the contrary intention 
appears, the Governor General of India and includes any person who for 
the time being bas his powers— see the Interpretation Act, 1889 (52 & 
63 Yict., C.-63), s. 18 (6). 


The Governor GeneraVs JSxecntive ConnciL 


35. The Governor GeneraPs Executive Conncil consists Constitution 

Members and the Extraordinary Members (if Covernor 

' General s 
Executive 

The expression “ Executive Council ” is new, and distinguishes the 
Executive from the Legislative Council. 

This section does not re-enact any specific enactment, hut represents 
the existiog hiw— the next two sections. 


of the Ordinary 
any) thereof. 


[Govt, of 
India Act, 

1868, s. 7 ; 
Indian 
Councils Act 
1861, s. 3; 
Govt, of 
India Act, 

1869, s. 8; 
Indian 
Councils A<'t 
1874, s. 1.] 


36. il) The Ordinary Members of the Governor Genera? s p 

Executive Council shall he appointed by His Majesty by Co^imciL^ ^ 
Warrant under the Royal Si^n Manual. 

j (2) The number of the Ordinary Members of the Council 
shall be five, or^ if His Majesty thinks fit to appoint a sixth 
member, six. 

(S) Three at least of them must be persons who, at the 
time of their appointment, have been for at least ten years in 
*the service of the Crown in India, and one must be a barrister 
of England or Ireland^ or a member of the Faculty of Ad- 
vocates of Scotland, of not less than five years^ standing. 

(4) If any person appointed an Ordinary Member of the 
Council is at the time of his appointment in the military 
service of the Crown, he shall not, during his continuance in 
office as such member, bold any military command or be em- 
ployed in actual military duties. 

Tl»e number of Ordiunrv Members wns increased to six under s. 1 of 
the Indian Councils Act, 1874 (37 & 38 Yict., c. 91) post. The six 
Members arc, under existing arrangements, in charge, respectively, of {1) 
the Home Department, [2) tbe Finance Department, (5) the Department 
of Revenue and Agriculture and Public Works Department, (4) tbe 
Department of Commerce and Industry and the Railway Department. 

(6) the Department of Education, and {6) the Legislative Department, 

The Governor General himself takes the portfolio in the Foreign and 
Political Department, and the Commander-in-Chief, in the capacity of 
Extraordinary Member, is at tbe head of the Army Department. See 
rr. J l and 2 of the Rules of Business^ post. 

In practice the tenure of office of an Oidinary Member of Council 
(whether of the Governoi GeneraTs Council or of that of tbe Governor 
of Madras, Bombay or Bengal) is limited to five rears. This arobe no 
doubt', fiom the circumstance that* Hastings and his Councillors were, 
by s. 10 of the East India Company Act,^ 1772 (13 Geo. 3, o. C3), other- 
wise known as “the Regulating Act,*’ appointed by name for that 


0 
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Extraordi- 

nary 

Members pf 
CouticiL 


period. But as regards their successors no sueh limit is fixed either by 
Statute or by the Warrants oC appointment issuod to them, and Sir U. 

S. Maine’s term as Law Member w.is in fact extended beyond the five 
years. Similarly, the term of office of Sir A. Amndel as Home Member 
was extended by about live months and that o£ Sir Ali Imam as Law 
Member by about six months. The appointments of Governor General, 

Governors, Lieutenant-Governors and Ooinmandei-in-Chief are also 
similarly limited by custom — see note to section 34, ante. 

In computing the quinquennial period, it has been laid down that 
anytime during which a Member (not having himself been granted 
leave) draws less than the full piy ot the appoint nont — a condition of 
things which can arise onlv in the case of a person appointed to officiate 
during the absence of a Member on leave—should be excluded. Other- 
wise the term should be reckoned from the date wffien the Member tirst 
entered upon liis duties whether as a temporary Member appointed in 
India, or after tl»e isme of His Majesty’s Warrant of appointmo-ib. See 
despatch from the Secretary of State (Lord George Hamilton), No. 92 
(Public), dated the 2Cth July, 1901. See also notes to s. 39, llberfs 
Digest, 

As to salaries, leave of absence and filling of vacancy in the office of 
Ordinary Member, see Partf VII, ^osL As to trading, see s. 124 (4). 

For form of notification appointing an Ordinary Member of Council, 
see App. XII, No. l^^post, 

37. (i) Tlie Secretary of State in Council may, if he [In-diay 
thinks fit, appoint the Commander-in-Chief for the time 
being of His Majesty^s forces in India to be an Extraordinary j 

Member of the Governor General’s Executive Council, and in ^ 
that case the Commander-iu-Chief shall, subject to the pro- 
visions of this Act, have rank and precedence in the Council 
next after the Governor General. 

{8) When and so long as the Council assembles in any [Indian 
province having a Governor, he shall be an Extraordinary Councils Act, 
Member of the Council. 1^861, s. 9.J 

The Commander-in-Ghief has hithorto been appointed by the 
Secretary of State under s. 25 of the East India Company Act, 17*98 (33 
Geo. 3, c. 52), read with s. 3 of the Government of India Act, 1858 (21 
& 22 Viet., c. 106), and provisional appointments to the office were made 
by the like authority under s. 27 of the former Statute, see now sections 
2 (1), 47 (3), 87, 88 of the Government of India Act, 1915. 

The Secretary of State (liord George irarailton) in his despatch 
No. 66 (Military), dated the 30th June, 189R, intimated that he did not 
propose in futui’e to appoint an officer temporarily acting as Commander- 
in-Chief to be a«i Extraordinary Member of Council; but the arrange- 
ment under which the Army Department is now administered, was not 
then in view. 

As to the words ‘‘subject to the provisions of this Act’* and the 
relative rank and precedence of the Commander- in-Chief and the Vice- 
President of Council, see sections 38, 42, 61 {3)fpost and notes thereto. 

The place here assigned to the Commander-in-Chief is with lefer- 
ence to the Executive Council only. An Extraordinary Member of the 
Executive Council is also a member of the Legislative Council — ses 
section G3 (i), post. As to the position of the Commander-in-Chief with 
reference to the local Councils of Madras, Bombay and Bengal, see 
section 47 (fi), post. 
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[Indian 
Councils Act, 
1909, 8. 4.] 


[Indian 
Councils Act, 
1861, 8. 9.] 

[Govt, of 
India Act. 
1833, 8. 48.] 


In practice tlie Commander-m-Cldef is always appointed an Kxtra- 
ordinary Member of Council. See note to section 36 ante and also note 
to s. 40, Ilherfs Digest, 


38. The Goveinor General sliall appoint a memher of liis Jice-Presi- 
Executive Council to be Vice-President thereof. Ccmncil 


The power of appointing a member to be Vice-President is vested in 
the Governor General personally. 

The section only authorises the appointment of a particular named 
member; it does not permit of the appoirtmo^'it of the memher in charge 
of a particular department ex-officio to 1 m' Vice-President. 

As to the powers of the Vice-President (and, in bis absence, of the 
Senior Ordinary Member present) during the absence of the Governor 
Geneial, see sections 42, G4. (3), post 

As to the appointment of a Member of Council other than the 
Governor General or Vice-President to preside during discussion of the 
Financial Statement, etc., see s. 67 (5). post. 

The Vice-President, it will be notetl, is Vice-President of the Exe- 
cutive Council, and not of the Legislative Council only, see s. 63 (1), 
post For form of notification appointing a Vice-President of the 
Governor GeneiaPs Council, ^see Appendix XTI, No. 4, post The 
succession list of Vice-Presidents of the Governor General’s Council is 
given below : — 

The Hon’ble Sir Herbert H. Eisley (Home Member). 

„ „ „ Harvey Adamson ( ,. „ ). 

,, ,, ,, «r. L. Jenhins ( ,, ,, ). 

„ „ „ Guy Fleetwood Wilson (Finance Member). 

„ ,, „ Harcourfc Butler (Education Member). 

„ „ „ William Clarke (Commerce and Industry Member). 

„ „ „ Ali Imam (Law Member;. 

,» „ „ G. E. Lowndes (Law Member). 

39. (1) The Governor General’s Executive Council shall Meetings, 
assemble at such places in India as the Governor General in 
Council appoints. 

(3) At any meeting of the Council, the Governor General 
or other person presiding and one Ordinary Member of the 
Council may exercise all the functions of the Governor 
General in Council. 


The Governor General's Executive Council now assembles regulaily 
at the headquarters of the Government of India which, until the recent 
transfer of the Capital to Delhi, weM Calcutta and Simla. {See notes to 
s. 42, Ilherts Digest), It appears to have been convened at Allahabad 
in April, 1871, and at Agra in November, 1873, and on each of these 
occasions, legislative meetings— as to wddeh see section 64, — were 

held. It was— Home Depaitment’s Notification No. 3571, dated the 
4th Novemher, 1905, in the Gazette of India, 100^, Pt. I, p. 818 — 
directed to assemble at Bombay tcmi'orarily in order that Lord Minto 
might formally take his seat in Council ” immediately after the 
departure of Lord Cuizon. For form of convening notification, see 
App. XJI, No. ^,post 

It appears that the Executive Council has, on occasion, met outside 
British India and the present section may probably be regarded as 
authorising this — see Serial iVo. 11 in Legislative Department A Progs., 
March, 1915, Nos 23-31. 

An alternative procedure to sub-section (2) is provided by section 43, 
post. 

Additional members are not entitled to be present at meetings of the 
Jlxecutive Council, see s. 63 (5), post. 


c a 
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40. {]) All orders and other proceedings of the Governor 
General in Council shall be expressed to be made by the 
Governor General in Council, and shall be signed by a 
Secretary to the Government of India, or otherwise, as the 
Governor General in Council may direct. 

(2) The Governor General may make rules and orders 
for the more convenient transaction of business in his Ese- 
curive Council, and every order made, or act done, in accordance 


[Enst India 
Company 
Act, 179:^, 
s. 39 ; Eiisfc 
India Com- 
pauy Act, 
1813, s. 70.J 
[Indian 
CoiinciU Act, 
1801, s. 8,] 


with such rules and orders, shall be treated as being the order 
or the act of the Governor General in Council. 


Sill-section {!) follows the Secretaries to Government Act, 1834 
(II of 1834). lor definition of “ Governor General in Council,’* 
section 134, ^oost. See also note to s. 33, ante, 

Documents should not he sij^ned hy the Governor General personally : 
see Tjpgislafive Department B. Proceedings, October, 1874, No. 4 ; Un- 
official No. 2713 of 1880. There is no disiinction in law between the 
seteral depaitments of the Government oE India*. Unofficial No. 2280 
of 1879. A Secretary is a Secretary to the Government of India in 
a paiticiila’ Department, and is not a Secretary to that Department or to 
the Member in charge of it. The position assigned to him hy rr. 6 and 
0 of the Bnles of Business is thus explained. See also note to s. 43, 
III erf s Digest 

Every order issued over the signature of a Secretary, Joint 
Secretary, Deputy Secretary, Dnder Secretary or Assistant isecreiaiy to 
the Government of India, musl he presumed to be that of the Governor 
General in Coutmil, although ni prael i(5e pressure of time and ImHiness 
renders it neoessarv that certain matters should be di8po^ed of b\ the 
Serreiaries themselyes, ard otheis hy Memhem of Counei] without 
reference to the Governor General' or the Council at lar‘'‘e : LeiJ*. 
Dep. U. 0. No. 80S of 1901. The term “ Secretary ” in the 
Secretaries to Government Act of 1834 covers Deput v,' Uiv or and 
Assistant Secretaries : Unofficial No. 307 of 1014. This geiioial rule is, 
however, subject to the requirements of .spoTial enactments^ e r/., an ouler 
under Regulation ITT of 1818 should he signed hya Secretary : Unofficial 
No. 800 of 1900. 

As to the appointment of Secretaries, Joint Seoretavi(iS, Deputy 
Secretaries and Under Secretaries from the Indian Civil Service, see 
section 98 and Schedule III, 'post. As to the appointment of Secretaries 
to the Government of India, see section 95, ptost. 

Seci etaries and Assistant Secretaries to the Railway Board have been 
empowered to sign for Government by rule under s. 8, 24 & 25 Viet., 
c. 67 (1861), hut the rule so far as it extends to matters lying outside 
the scope of the Railway Act is of doubtful validity ; a proposal to 
empower the Financial Adviser, Army Department, to sign whs 
dropped, as it was doubted if such a rule would be intra vires of s. 8 of 
the Indian Councils Act, 1861 : Leg. Dep, U. 0. No. 307 of 
1914. 

The power to make rules under suh-secHon (2), whh*h reproduces the 
provisions of s. 8, Indian Councils Act, 1861,— as to which see s. 8 of the 
despatch frona the Secretary of State of the 9th August, 1861, App. I, 
is conferred on the Governor General in nerson, and is, no doubt, 
8ub3ect to the general power of control secured to the Secretary of 
State by sections 2 and 33 amte, see Leg. Dep U. 0. No. 795 of 



[East India 
Company 
Act, 1772, 
s. 8 ; Govt, 
of India Act 
1833, s. 48.] 

r Govt, of 

India Act, 
1870, s. 5.] 


[East India 
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s. 49.] 
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#1905. Eor a similar power conferred on the Governors of Presid tmcies 
and Lieutenant-Governors, see sections 49 (9), 57, jpost. 

Rules made under suh-section (3) are treated as confidential. 

Eor the existing rules, see JSules of Business^ post. 

41. { 1 ) If any difference of opinion arises on any question Erocedure in 
brought before a meeting of the Governor GeneraPs Executive 
Council, the Governor General in Council shall be bound by opinion^^ ^ 

, the opinion and decision of the majority of those present, and 
if they are equally divided, the Governor General or other 
person presiding shall have a second or casting vote. 

( 2 ) Provided that whenever any measure is proposed before 
the Governor General in Council whereby the safety, tran- 
quillity or interests of British India, or of any part thereof, 
are or may be, in the judgment of the Governor General, 
essentially affected, and he is of opinion either that the 
measure proposed ought to be adopted and carried into execu- 
tion, or that it ought to be suspended or rejected, and the 
majority present at a meeting of the Council dissent from that 
opinion, the Governor-General may, on his own authority and 
responsibility, adopt, suspend or reject the measure, in whole 
or in part. 

(5) In every such ease, any two members of the dissentient 
majority may require that the adoption, suspension or rejection 
of the measure, and the fact of their dissent, be reported to 
the Secretary of State, and tht report shall be accompanied 
by copies of any minutes which the members of the Council 
have recorded on the subject, 

( 4 ) Nobbing in this secbion shall empower the Governor 
General to do anything w^hich he could not lavrfully have 
done with the concurrence of his Council. 

Eor definition of “ Governor General in Council,” see section 134, 

'post. 

At the instance of Lord Cornx^allis in I78;t, the Governor Geneisil 
was, by 26 Geo. 3, c. 16, einpoweied to override his Council in special 
cases and to act on his own lesponsibility, and this provision was re- 
enacted by ss. 47, 48 and 49 of the East Judia Company Act,, 1793 (33 
Geo. 3, c. 52), which wore practically superseded by k. 5 of the Govern- 
ment of India Ad, 1870. Lord Lytton acted under this section in 
March, 1879, when he exempted certain imported from 

customs-duty Tinder s. 23 of the Sea Customs Ac% 1878 v V lU ui j.378)— • 
see Einancifd Department Proceedings, June, 1879, Nos. 324*329. His 
action was approved by Her Majesty’s Gtwernmeiit — see Despatch from 
Secretary ot State, No. 261, dated 17th July, 1879, paragraphs 30-31 
(Einance Department Proceedings, March, 1880, Nos. 109 — 170). See 
notes to s. 44, Jlberfs Digest. 

For a similar power confericd on Governors of Presidencies, see 
section 50, post. 

42. If the Governor General is obliged to absent himself Provision for 
from any meeting of the Council, by indisposition, or any absence of 



3^ THE GOVEEKMENT OF INDIA ACT, 1915. 

Governor other cause, and signifies his intended ahsoucc to the Council, Act, 1861, 
General fromthe Vice-President, or, if he is absent, the Senior Ordinary ^ 7; Indian 
meetings of ]\i ember present at the meeting, shall preside thereat, with ' 

Coincil. Yi^Q powers as the Governor General would have had if ' * *■* 

present : 

Provided that, if the Governor General is at the time resi- 
dent at the place where the meeting is assembled, and is not 
prevented by indisposition from signing any act of Council 
made at the meeting, the act shall require his signature ; but, 
if he declines or refuses to sign it, the like provisions shall 
have effect as in cases where the Governor General, when 
present, dissents from the majority at a meeting of the 
Council. 

Por “ tie like provisions'* in the Proviso, see s. 41 (5), (5), (4), ante. 

This Act does not re-enact those provisions of s. 6 of the Indian 
Councils Act, 1861, which empowered the Governor General in Council 
to nominate a President of the Council during the absence of Governor 
General on a visit to other parts of India. A President in Council was last 
appointed undei s. 6 on the occasion of the late Lord Dullorii/s visit to 
■Burma in 1886 Probably the duty under s. 4 of the Indian Councils 
Act, 1909, ta appoint a Vice-President of Council made the power 
unnecessary. ^ 

By the term “ the Senior Member ’* in s. 7 of the Indian Councils Act» 

1861, the Senior Ordinary Member was no doubt meant ; and the 
section was in practice so appliod (Lf'g. Dep, ‘ U. 0. Mos. 445 
and 645 of 1913). Mr, Sinla (Law Member) was of opinion that 
the Vice-President is to he deemed the Senior Member of Council ; 
hut the Senior Ordinary Member present would probably be entitled to 
preside m the absence of the Vice-President, see begislative Department 
Proceedings, Pehruary, 1910, Nos. 1 — 7 ; this opinion was reatbrmed in 
the Legislative Department : See notes dated 20th and 21st July, 1912, 
in Home Department Proceedings re amendment of the Council itcgula- 
tions. 

The precedence conferred on the Vice-President by s. 4 of the Indian 
Councils Act, 1909, applied (-nly to matters mentioned in ss, 62, 63, 

Government of India Act, 1833, and ss. 7, 15, Indian Councils Act, 1861 ; 
in all other matters the Commander-in-Chief, under the Warrant of 
Precedence, would appaiently take rank above the Vice-President; 
precedence per se, however, confers no title to an officer and gives no 
right to perform a duty, hut niorcly regulates the maishalling and 
placing of dignitaries (Leg. Dep. U, 0. Nos. 445, 645 of 1913), 

As to the Vice-President or the Senior Ordinary Member piesiding 
during the absence of the Governor General, see also s. 89 (4), post. 

Powers of 43. (?) Whenever the Governor General in Council [Indian 
Governor declares that it is expedient that the Governor General should 
from India unaccompanied by his Executive Council, 

Coundl. Governor General in Council may, by order, authorize the 

Governor General alone to exercise in his discretion, all or 
any of the powers which might be exercised by the Governor 
General in Council at meetings of the Council. 
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(S) The Governor General during absence from his 
Executive Council may, if he thinks it necessary, issue, on his 
own authority and responsibility, any order, which might have 
been issued by the Governor General in Council, to any Local 
Government, or to any officers or servants of the Crown 
acting under the authority of any Local Government without 
previously communicating the order to the Local Govern- 
ment ; and any such order shall have the same force as if 
made by the Governor General in Council ; but a copy of the 
order shall be sent forthwith to the Secretary of State and 
to the Local Government, with the reasons for making the 
order, 

(3) The Secretary of State in Council may, by order, 
suspend until further order all or any of the powers of the 
Governor General under the last foregoing sub-section ; and 
those powers shall accordingly be suspended as from the time 
of the receipt by the Governor General of the order of the 
Secretary of State in Connell. 

For definition of ** Governor General in Goiincir*, see section 134, 
post As regards the first part of s. 6 of the Indian. Councils Act, 1861, 
which is not re-enacted, see note to section 42, a7Ue, Ilbert in the 
note to s. 47 of his Digest is of opinion that the provisions of snb- 
sections iji) and (5) were practically superseded by the enactment 
reproduced in sub-section (1), as to which sec pangraph 6 of Secretary of 
State's Despatch dated 9th August, 1861- Appendix M.post, 

^ War and Treaties. 

44. (/) The Governor-General in Council may not, Restriction 
without the express order of the Secretary of State in Council on power of 
in any case (except where hostilities have been actually Qg^eraf^ 
commenced, or preparations for the commencement of hosbili- Council to 
ties have been actually made against the British Government make war or 
in India or against any Prince or State dependent thereon, or treaty, 
against any Prince or "State whoso territories His ]\Iajesty is 
bound by any subsisting treaty to defend or guarantee), 
either declare Var or commence hostilities or enter into any 
treaty for making war against any Prince or State in India, 
or enter into any treaty for guaranteeing the possessions of 
any such Prince or State. 

(2) In anv such excepted case, tire Governor General in 
Council may "not declare war, or comrnence hostilities, or 
enter into any treaty for making war, against any other Prince 
or State than such as is actually committing hostilities or 
making preparations as aforesaid, and may not make any 
treaty for guaranteeing the possessions of any Prince or State 
except on the consideration of that Prince or State actually 
engaging to assist His Majesty against such hostilities 
commenced or preparations made as aforesaid. 
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(S) When the Governor General m Council commences 
any hostilities or makes any treaty, he shall forthwith com- 
municate the same, with reasons therefor, to the Secretary of 
State. 

Eor a short bistoiy of the provisions eontained in this section, see note 
to 8. 48, llheH*s Digest, In this conni^ctlon see also s. s. 18 (/), 15, 22, 
ante. As to treaties or samds made or granted by the East India 
Company, see section 132,;^o^A 

As to restrictions on the power of LocaLGoveraments to make war or 
treaty, see s. 46 [2\ post. 


PART V. 

Local Governmiiints. 


General. 

45. (1) Every Local Government shall obey tlie orders I 
■ of the Governor General in Council, and keep him constantly Covui»aiiv 
and diligently informed of its proceedings and of all matters 
which ought, in its opinion, to be reported to him, or as to 
which he requires information, and is under his superintend- Coiniumy 
ence, direction and control in all matters isolating to the .. 

government of it i province. 

(2) No Local Government may make or issue any order of *“dia Act, 
for commeiming hostilities or levying war, or negotiate or Jg 
conclude any treaty of peace or other treaty with any Indian 
Prince or State (ex(;ei)t in cases of sudden emergency or 
imminent danger when it appears dangerous to postpone such 
hostilities or tieaty), unless in pursuance of express orders 
from the Governor General in Council or from the Secretary 
of State ; and every such treaty shall, i T possible, contain a 
clause sub jectiug the same to the ratification or nqcciion of 
the Governor General in Council. If any Governor, Lieuten- 
ant-Governor or Chief Commissioner, or any member of a 
Governor's or Lieutenant-GovernoPs Executive Council, 
wilfully disobeys any order received from the Governor ’ 

General in Council under this sub-section, he may ho suspen- 
ded or removed and sent to England by the Governor General 
in Council, and shall be subject to such further i)ains and 
penalties as are provided by law in that behalf. 

(S) The authority of a Local Government is not supersed- [Govfc of 
ed by the presence in its province of the Governor General. 

1833, s. 67*3 

For definitioi) of “ Local Govermnetil.,” see s, 134, post ; the expression 
as used in Indian Acts is defined in s. 3 (29), General Clauses Act, 1897 (X of 
1897).' 

The provisions re-enacted by this section wore o-if;Iii;iHy ciia.^ed to 
s«c^ive proper control by the Government of Bengal over the Guvci-Jimcnti of 
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the two other Preaideu-'ies of Madras and Bombay — see note to s. 49, Ilbret’g 
JDifjest. 

As to such confcrolj see following Despatches of Court of Directors or 
Secretary of State, namely (a) No 3 , dated 28tli March, 183S (Bombay), ( 5 ) 
dated 3Lst January, ISili (Bengal), (c) No. 126, datod 12 th December, 1855 
(Bengal), (d) No. 129, dated 19th November, 1874 (Bombay), and (e) 
No. 13, dated 6 th April, 1877 (Bombay). 

^ The limits of the Government of India’s power of control have been the 
suiycct of I considerable discussion. Law Members have been inclined to 
advise that this power of control should be cautiously used : Scoblc, Minufes 
Nos. 40 and 85 (Log. Dcp. D. O. Nos. 44 of 1888, 284 of 1889) 5 
Ilherb (Unofficial No. 483 of 1885). Kobhoiiso observes that the power 
is one of great delicacy and only to he exercised under very exceptional 
circumstances (Unofficial No. 643 of 1875.) And it has been said that it 
merely reserves the right to interfere, as contrasted with a statutory require- 
ment of sanction, which contemplates the direct association of the Govern- 
ment of India with the matter (Unofficial No. 24 of 1912). Howo\cr, it 
appears to be generally accepted that the strict legal position is, that, unless 
expressly barred by Statute, the Government of India has power to interfere 
with any executive order of a subordinate Government, as and when it thinks 
fit. 

The power of control extends to the statutory functions of Local Govern- 
ments (Unofficial Nos. 39 of 1884, 944 of 1876, 217 of 1913, 362 of 1914). 
It extends also to the attitude of the Local Government towards legislation 
in the Local Council (Unofficial No. 547 of 1912), even whore an enactment 
declares a decision of a Local Govcinment to ho final (B. Proceedings, 
September 1885, Nos. 113 and 114)5 notiiiug done by a legislature in India 
can limit it (Uiioffic-ial Nos. 944 of 1876 ; 390 of 1893). Such control may 
be exorcised by Standing Orders or Rules (Unofficial No. 688 01 1887) even 
in the case of statutory powers (Unofficial No. 362 of 1014). The only Jimib- 
atioii appears to ho in regard to tha exercise of judicial or gziasi-judicial 
functions (Uiiolficial No. 39 of 1884 ; A. Proceedings, July, 1885, Ncs. 1 - 
14; B. Proceedings, September, 1885, Nos. 113 and 114). 

It V 8 s formerly said that a reservation -of the control of the Governfr 
General in Council was only made in an Indian Act when tbc discretion 
confided to Uio Local Govoriimont nas of a judicial nature (A. Proceedings, 
July 1885, Nos. 1-14), bat in modern practice this rule docs not hold good 
(Unofficial No. 362 of 1914). 

The Madras and Bombay Armies Act, 1893 (56 & 57 Viet., C. 62) 
abolished tbc offices of Couiuiaiidcr-in-Chie£^ in Madras and Bombay, and 
transferred the military control and authority of Governors in Connoil to the 
Governor General in Council — see 8 . 1(2) of that Act which is explained 
by s. 4 of the Army Annual Act, 1896 (50 & GO Viet , C. 2). 

As to the power of the Governor General in Council to make war or 
treaty, see s. 44, ante. 

"Por other provisions relating to trial in England, see ss. 126 and 127j jposL 


Governorships. 

[East India ^ 0 ^ The Presidencies of Fort William in fleng-al, 
AcrT772 Bombay are, subject to the provisions 

s. 7 '; East ot* this Act, governed by the Governors in Council of those 
India Com- Presidencies respectively, and the two former Presidencies are 
1793 t^24* referred to as the Presidencies of Bengal and of 

Govt, of " Madras. 

India Act, 

1833, s. 66 5 
Govt, of 
India Act, 

1912, B. I(j0.3 


Governments 
of Bengal, 
Madras and 
Bombay. 
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(S) The Governors of Bengal, Madras and Bomba,y are CGovt.^of 
appointed by His Majesty by Warrant under the Royal Sign 29 .] 

Manual. 

(5) The Secretary of State may, if he thinks Rt, by order [Oovt^of 
revoke or suspend, for such ^ may direct, t ® 1333 ^ gg 

appointment of a Conncil for any or all of those Presidencies ; 59 .;] 
and whilst any such order is in force, the Governor of the 
presidency to which the order refers shall have all the powers 
of the Governor thereof in Council. 


Subject to the provisions of this Act’* — see sections 21, 33, 45, B9. 

The old Presidency of Bengal bad much wider limits than the present 
Presidency, and piactically included all British India outside the Presidencies 
of Madras and Bombay; it was administered by the Governor General of 
India who was himself the Governor of the Presidency. 

The Governors of the Presidencies retain the right to address the Secre- 
tary of.btate direct— section 14 ante. 

The power conferred by sub-section (3) docs not appear to have ever 
been exercised. 


As to the power of the Secretary of State to fix, subiect to a maximum, 
the number of members of a Governor's Executive Council, see section 47(^1;, 
post. ** Governor in Council** is defined in s. 134, post. 


47. ( 1 ) The members of a Governor's Executive Council [East India 
shall be appointed by His Majesty by Warrant under the 
Royal Sign Manual, and shall be of such number, not ex- ss. 24, 25, 33 ; 
ceeding four, as the Secretary of State in Council directs. G^ovt^ of ^ 

(9) Two at least of them must be persons who at the i833, ss. 66, 
time of their appointment have been for at least twelve years 
in the service of the Crown in India. g® 3 . 

{3j Provided that, if the Commander-in-Chief of Ilis Coundia 
Majesty^s forces in India (not being likewise Governor Act, 1909, 
General) happens to be resident at Calcutta, Madras 
Bombay, he shall, during his continuance there, be a member s?l(J)!] 
of the Governor’s Council. 


The number o£ members of local Executive Councils is now fixed at three. 

The Court of Directors exercised the pow» r giveu to it by s. 57, Govern- 
ment of India Act, 1833 (3 & 4 Will. 4, C. 85) by their Political despatches 
to the Government of India, and to the Government of Madras, dated the 
27Lh of December, 1833, which directed that the subordinate Governments of 
Madras and Bombay were to consist of a Governor and a Council, the Council 
to cousist of two members being Civil Scrvauls, with the addition of the 
Commandor-in-Chief when the Court should appoint him to a seat in Council, 
otherwise of two Civil Servants alone —see despatch from Secretary of State 
to Government of India, 21st December, 1878; Legislative Department 
Proceedings, March 1879, No, 8. 

As to the power of the Secretary of State to revoke or suspend the 
appointmeut of a Governor's Executive Council, see section 46(3), ante. 

** Not being Uhe wise Governor General** Four Governors General — 
Lord Cornwallis (1793), Lord Wellesley (1798 and 1805), Lord Hastings 
(1813), and Lord William Beutinek (1838)--were appointoa to be also Com- 
maader-in-Chief ; bub, with these exceptions, the ofiScea have been kept 
distinct. (Carnduff's Militarg and Cantonment Law.) 
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The cas ^ in’ovided for in sub-section (3) does not arise under modern con^ 
ditioiis, but should it arise, the Commander-in-Chicf would be an ordinary 
member— c/. s. 37(1), ante. See also s. 86, yost. 

The ofBce of Provincial Commancler-in-Chief was abolished by the 
Madras and Bombay Armies Act, 1893 (56 & 57 Vict., C, 62). 

For discussion of the question as to whether a member of a local 
Executive Council should or can also hold office as member of the Board of 
Revenue, see Lo^. Bep. U. 0. Nos. 51, 213, 241 of 1912. The Secretary 
of State hold that there was no legal obstacle to a member holding both 
offices, but that there are political objections to his sitting as a Revenue Court 
to hear appeals in which counsel appear. 


[Indian 48. Every Governor of a Presidency shall appoint aVice-Presi- 

member of bis Executive Council to be Vice-President thereof. 

1909, 8. 4 ; Council. 

Govt, of The power of appointing a Vice-President is vested in the Governor 

India Act, personally. The section only authorises the appointment of a particular 
1912, s, 1(1).] named member, but does not permit the appointment of a member in charge 
of a particular Department ex-officio to be Vice-President, 

The Vice-President, it will be noted, is Vice-President of the Executive 
Council, as well as of the Legislative Council— 5ee ss. 73(i) and 75(3), 

As to powers and duties of the Vice-President during the absence of the 
Governor, see ss. 50, 51, 75, post. 


[East India 49 ( 1 ) All orders aud other proceedings of the Governor Business of 
Company in. Couucil of any Presidency shall be expressed to be made Governor in 
by the Governor in Council, and shall be signed by a Secre- 
Eastlindia tary to the Government of the Presidency, or otherwise, as 
Company the Governor in Council may direct. 

t°79^A^ndian (2) A Governor may make rales and orders for the more 
Councils Act, convenient transaction of business in bis Executive Council, 

Go^vVo/^’ and every order made or act done, in accordance with those 
India Act and Orders, shall bo treated as being the order or the act 

1912, s.l(i).] of the Governor in Council. 

For similar provisions relating to the Governor General in Council, see 
s. 40, ante and notes thereto. 

Sub-section (I) follows the Secretaries to Government Act, 1834 (II of 
1834), 


[Indian 50. { 1 ) If any difference of opinion arises on any ques- Procedure 

Councils Act, tion brought before a meeting of a Governor's Executive case of 
Council, the Governor in Council shall be bound by the 
In Ua Act, opinion and decision of the majority of those present, and if 

1912, s. 1(1).] they are equally divided, the Governor or other person presid- 

ing shall have a second or casting vote. 

[East India (S) Provided that, whenever any measure is i^roposed 
Company before a Governor in Council whereby the safety, tranquillity 
47 * 48 *^ 49 interests of his Presidency, or of any part thereof, are or 
Govt, of ' may be, in the judgment of the Governor, essentially afEeet- 

India Act, ed, and he is of opinion either^ that the measure proposed 

1912, s. 1(1).] be adopted and carried into execution, or that it 

ought to be suspended or rejected, and the majority present 
^ at a meeting of the Council dissent from that opinion, the 
Governor may, on his own authority and responsibility, by 
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order in writing, adopt, suspend or reject the measure, in 
whole or in part. 

(3) In every such case, the Governor and the members o£ 
the Council present at the meeting shall mutually exchange 
written communications (to be recoi’ded at large in their 
secret proceedings) stating the grounds of their respective 
opinions, and the order of the Governor shall be signed by 
the Governor and by those members. 

{4) Nothing in this section shall empower a Governor to 
do anything which he could not lawfully have done with the 
concurrence of his Council. 

Cf. section 41, whicb relates to similar powers of the Governor' 

General. See also notes to s, 53, Ilherfs Digest. 

absme^o/^^ 51 . If a Governor is obliged to absent himself from any [Govt, of 
Governor meeting of his Executive Council, by indisposition or any , 

from meetings other cause, and signifies his intended a!)seuce to the Council, indiar^ "" * 

0 Council. y ice-Presidcnt, or, if he is absent, the Senior Civil Councils Act, 

Member present at the meeting, shall preside thereat, with 
the like powers as the Governor would have had if present : Comu-Us Act 

Provided that, if the Governor is at the time resident at ^ 

the place where the meeting is assembled, and is not prevenL- ^ct 

ed by indisposition from signing any act of Council made at n. if/).] 

the meeting, the act shall require his signature; but, if he 
declines or refuses to sign it, the like provisions shall have 
effect as in cases where the Governor, when present, dissents 
from the majority at a meeting of the Council. 

The words Senior Civil Member arc taken from s. 34 of the Indian 
Councils Act, 1861, whore they were intended to exclude the Provincial Com- 
mander-in-Chief, an office which has been abolished by 66 & 5Y Viet. 

C. 62, but see s. 47(3), ante. 

^ov like p7^ovisions” in iliQ PvoyUo, see section 50(<8), (3), ( 4 ), 
ante. Under section 48, ante, every ..Governor shall appoint a Vice-President 
of Council, Gf. section 4‘i, ante, which enacts similar provisions for the 
Governor General. 

The ProTince 52. The Secretary of State in Council may, if he thinks [Govt, of 
of Agra. that the province of Agra be constituted a Presi- Acf, 

dency under a Governor in Council, and, if that direction is 

Presidency shall be constituted on the terms mI' ret ^ 
and under the conditions mentioned in section 19 of the 1853, as. is, 

17 & 18 virf Government of India Act, 1853, and section 4 of the Govern- 
C. 77. ment of India Act, 1854. 

The two sections mentioned here have been included for repeal in the 
• Fourth Schedule, but, notwithstanding such inclusion, their provisions 
are, in effect, kept in force for the purposes of this section. 

This section reproduces an old existing power, but is probably almost 

unworkable. The province of Oudh has not been included, there appears to 
be no provision for a LegislatWe Council, and the status of the Executive 
Council would be that of a Governor’s Council as it was in 1854— also 
S?!;® ^ omission of these provisions from the Consolidation 

Eili, 19X4, was suggested, but they were retained uii ^ jr'o.’.nds-. 

Notes, Senal No. Id, Legislative Department, A. Procv;CGr'‘''^ Mavnh 
1915, Nos. 23-31, * ioev.un. iViaich, 
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[India 
(North-West 
Provinces) 
Act, 1835, 
s. 2 ; Govt, 
of India Act, 
1853, ss. 15, 
lY, Indian 
Councils 
Act, 1861, 
ss. 46j 49.] 


[India 
(North-West 
Provinces) 
Act, 1835, 
s. 2 ; Govt, 
of India Act, 

1853, 

ss. 15, 16, lY j 
Gpvt. of 
India Act, 

1854, s. 4 j 

(lOVfc. of 

India Art, 
1858, 

s. 29; Indian 
Councils 
Act. 1861, 
ss. 41, 49.] 


[Indian 
Councils 
Act, 1909, 
s. 3 (i), (2); 
Govt, of 
India Act, 
1912, s. 2.] 


Lieut enani-Oov€rnor%Jii;p8 mid other Provinces, 

63. (1) Each of the following provinces, namely, those tiientenant- 
known as Bihar and Orissa, the United Provinces of Agra 
and Oudh, the Punjab and Burma is^ subject to the provi- 
sions of this Act, governed by a Lieutenant-Governor, with 
or without an Executive Council. 

[2) The Governor General in Council may, by notifica- 
tion, with the sanction of His Majesty previously signified 
by the Secretary of State in Council, constitute a new pro- 
vince under a Lieutenant-Governor. 

8ee notes (a), (S), (c) to s. 55, Ilherlfs Digest, 

sulject to fhe provisions of this Act m snh-sectiou (Y) 
refer to sections 21, 33, 45, 62, 55 (S). 59, etc., of the Act. 

As to power to create Executive Councils for Lieutenant-Governors, see 
s. 65, post. 

As to constitution of Legislative Councils for Lieutenant-Governors 
with or without Executive Councils, see sections Y3, YG, YY, Y8, post. 

54. (/) A Lieutenant-Governor is appointed by the I^ientenant- 

Governor General with the approval of His Majesty. Governors. 

(2) A Lieutenant-Governor must have been, at the time 
of his appointment, at least ten years in the service of the 
Crown in India. 

(S) The Governor General in Council may, with the 
sanction of His Majesty previously signified by the Secretary 
of State in Council, declare and limit the extent of the author- 
ity of any Lieutenant-Governor. 

See notes (cl)^ (e), (/), to s. 55, lllert’s Digest. 

The power to appoint a Lieutenant-Governor is conferred on the Gover- 
nor General personally by sub-section (Y). There is, however, nothing irregu- 
lar in his making the appointment in consultation with his Council, see 
Maine, Minutes, No. 32 (1865). 

As to the intention of the provisions re-enacted in sub-section (3), see 
Legislative Department B, Progs., October, 1883, No. 16. 

55. (i) The Governor General in Council, with the 
approval of the Secretary of State in Council, may, by iiotifi- tive CouncS' 
cation, create a Council in any province under a Lieutenant- for Lieute- 
Governor, for the purpose of assisting the Lieutenant- G over- nant-Gover- 
nor in the executive government of the province, and by 

such notification — 

{a) make provision for determining what shall be the 
number (not exceeding four) and qualifications 
of the members of the Council, and 

(5) make provision for the appointment of temporary or 
acting members of the Council during the 
absence of any member from illness or otherwise, 
and for the procedure to be adopted in case of a 
difference of opinion between a Lieutenant- 
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Governor and his Council, and in the case of 
equality of votes, and in the case of a Lieute- 
nant-Governor being obliged to absent himself 
from his Council by indisposition or any other 
cause : 

Provided that, before any such notification is published, 
a draft thereof shall be laid before each House of Parliament 
for not less than sixty days during the session of Parliament, 
and if, before the expiration of that time, an address is 
presented to His Majesty by either House of Parliament 
against the draft or any part thereof, no further proceedings 
shall be taken thereon, without prejudice to the making of 
any new draft. 

(S) Every notification under this section shall be laid 
before both Houses of Parliament as soon as may be after 1909 , " 
it is made. 

(3) Every member of a Lieutenant-Governor's Executive [Indian 
Council shall be appointed by the Governor General, with 
the approval of His Majes-ty. 1909, s. 3(4), 

The concluding portion of sub-section (1) (5) should he read with s. 56 
^ost, Bihar and Orissa is at present the only Lieutenant- Governorship 
with an Executive Council. 

Under s. 2, Government of India Act, 1912, an Executive Council was 
constituted foi Bihar and Orissa, with effect from 1st August 1912, by pro- 
clamation issued under Horae Department -Notification No. 1628, dated 1st 
August, 1912. Members of the Executive Council were appointed by the 
Governor General by Notification Ho. 1629 of the same date. For forms 
of notifications under sub-section (1) and sub section (5), see App. XII, 

Nos. 16 and 16, post. 

In 1914i, the creation of an Executive Council for the Lieutenant- 
Governorship of the United Provinces was proposed by a majority of the 
Governor GeneraPs Executive Council and approved by the Secretary of 
State, and a draft Proclamation was, under s. 3 (9), proviso, of the Indian 
Councils ^ct, 1909, laid before Parliament. The proposal was, however, 
opposed in Parliament and was not given effect to— jee Home Department, 

A. Proceedings, October 1914, Nos. 128—131. 

As to addresses to His Majesty by either House of Parliament against 
draft orders— see May*s Parliamentary Practice^ Ed. 11 tb, pp. 543, 544. 

For discussion of the question as to whether a member of a local Execu- 
tive Council should or can also hold office as member of the Board of Revenue, 
see Legislative Department un-official Nos. 51, 213, 244 of 1912, See also 
note under s. 47, ante, 

56. A Lieutenant-Governor wlio lias an Executive [Indvan 
Council shall appoint a member of the Council to be Vice- CounciU Act, 
President thereof, and _ that Vice-President shall preside at 
meetings of the Council in the absence of the Lieutenant- 
Governor. 

This section is to be read with the concluding portion of s. 65 (1) (h) 
ante, ^ See also sections 73 (1), 78^ posU v M 

The power of appointing a Vice-President is vested in the Lleutenant- 
Goyernor personally ; the^ v-'Cetion only authorises the appoin\fcment of a par- 
t icular named member ; it does not permit the appointment of the member 
charge of a particular Department ex-officio to be Vice-President. 
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Ab to the appointineiit of a Vice-President of their Legislative Councils 
by other Lieutenant-Governors and by Chief Coinmiasioners, see s. 78, 'post. 

57. A Lieutenant-Governor who has an Executive Conn- of 

cll may, with the consent of the Governor General in Council, Lieutenant- 
make rules and orders for the more convenient transaction of Governor in 
business in the Council, and every order made, or act done 
in accordance with such rules and orders, shall be’treated as 
being the order or the act of the Lieutenant-Governor in 
Council. 

For similar provisions relating to the Governor General and to Governors, 
see ss. 40, 49, anU, and notes thereto. For definition of Lieutenant- 
Governor in Council see s. 134, post. 

Sections (3), Indian Councils Act, 1909, v/a? a reproductiDn 

of Ss. Sand 28 of the Indian Councils Act, !“■>’, ..n .-^^ect of which, as 
explained in paragraphs 7, 8 and 29 of Sir Charles Wood's despatch of the 
9th August, 18S1 (see Appx. II, post), was to provide for the more convenient 
transaction of business by abolishing the cumbrous mode under which every 
paper had to he seen and every order had to he approved by every member j 
a rule providing that business of any particular class (making of appointments) 
should he assigned to the Lieutenant-Governor alone would not he an illegal 
rule. But the Home Member (Sir J. L. Jenkins) held, and Council 
agreed with him, that the intention in constituting an Executive Council 
under the section being that the administration shall be carried on by the 
Lieutenant-Governor in Council, a rule of business providing that bu-.incss 
of the most important kind might be transacted by the ijici’t.'naot-tJovornor 
alone or • by a single member of Council would be unconstitutional— Leg. 

Dep. U. 0, No. 613 of 1910. 

58. Each of the following provinces, namely, those Chief Com- 
known as Assam, the Central Provinces, the North-West 
Frontier Province, British Baluchistan, Delhi, Ajmer Mer- 
wara, Coorgandthe Andaman and Nicobar Islands, is, sub- 
ject to the provisions of this Act, administered by a Chief 
Commissioner. 

The words subject to tie provisions of this Act refer to ss.21, 33, 

45,63(2), etc. 

The Delhi enclave was formed into a Chief Commissionership under the 
provisions re-enacted in section 59, post, in consequence of the transfer of 
the capital from Calcutta to Delhi— see the Delhi Laws Act, 1912 (XI 11 of 
1912). 

The Resident at Mysore is ex-officio Chief Commibsioner for Coorg ; 
the Governor General’s Agent for Uaiputaua is ex-officio Chief Commissioner 
for Aimer-Merwara, and the Chief Commissioners of British Baluchistan and 
of the North-West H’rontier Province are Governor General’s Agents for deal- 
ino- with neighbouring tribes outside British India. Aden includes the island 
of'* Perim and is attached to Bombay — see the Aden Laws Regulation (II 
of 1891). 

[Govt. oJ 59. The Governor General in Council may, with the Power to 

India Act, annroval of the Secretary of State, and by notification, take Pl“?® territory 
1854, s. 3.] British India under the immediate authority and q“‘ 

management of the Governor General in Council, and there- nor General 
upon give all necessary orders and directions respecting the m ConneU. 
administration of that part, by placing it under a Chief _Com- 
inissioner, or by otherwise providing for its administration. 


[Indian 
Councils 
Act, 1909, 
B. 3 (3).] 
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Power to 
declare and 
alter bounda- 
ries of 
provinces. 


For tlie origin, effect and application of the power conferred by s. 3, 
Government of India Act, 1854, which is re-enacted in this section, see note 
to s. 5G, Illerfs Digest* 

The power may also he used to effect the annexation of a Chief Commis- 
sionership to a Lieuteiiani-Governordhip ; see case of aholition of Chief Com- 
misdonership of Oudli, Leg. Dep. U. 0. Nos. 850 and 877 of 1901. 

With respect to the proceedings which were taken for constituting the 
Chief Commissionership of Assam in 1883 — see Legislative Department A. 
Proceedings^ September, 1873, Nos. lOl to 103, 

S. 3, Governinerit of India Act, 1854, was used to constitute the 
three most recently formed Chief Commissionerships, icicle the following 
Proclamations in the Qefsefie of India \ North-West Frontier Province 
No. 5780, 25th October, 1901 1 Assam, No. 291, 22nd March, 1912, and Delhi, 
No. 911, 17th September, 1912. For a discussion on that section and s. 4G, 
Indian Councils Act, 1861, and s. 4, Government of India Act, 1866, see JErle 
JlicJiards* Minutes, No. 16; Home Department Pub. A. Proceedings, 
February, 1895, Nos. 156-1G7. Road together the sections give power to 
abolish a Lieutenant-Governorship, though recognition by Parliamentary 
legislation is desirable in such a case (Opinion of Advocate-Geneo'al): 
Leg. Dep. U. 0, No. 42 of 1912. — See now ss. 53 (2), 54 (S), and 59 ante, 
and CO, ^ost* 

Give all neeessarg orders and directions^* — the directions may he 
given from time to time — see Legislative Department A. Proceedings, May 
1883, Nos. 39 to 61, K.-W. 

As to the constitution of a Legislature for a Chief Commissionership^ 
see s. 77 (^), jiost. 


Boundaries* 


60. The Governor General in Council may, by notifica- 
tion, declare, appoint or alter the boundaries of any of the 
provinces into which British India is for the time being 
divided^ and distribute the territories of British India among 
the several ju-ovinces thereof in such manner as may seem 
expedient^ subject to these qualifications, namely ; — 

(1) an entire district may not be transferred from one 

province to another without the previous sanction 
of the Crown, signified by the Secretary of State 
in Council ; and 

(2) any notification under this section may be disallowed 

by the Secretary of State in Council. 

See note<^ to s. 57, Illerfs Digest* 

This section deals only with alteration of boundaries in British India 
The demareatiou of boundaries as between British India and a Native State 
can probably hp effected by the Crown without See the Bhava- 

nagar ease, JDamodar QonUian y. Deoram Kany 'l.'.r.-, , i, R. 3 Ind Ann 
102. and the Bhavanagar Act (India Act XX of It--.'. . . snlained ; Latlmi 

Aa^av. £ariapSi,,gl^im).l.\j.S.. 2 All., 32. As to retrocession 
of territory, see the Jhansr and Morar Act (XVII of 1886), and AhdMa 
V. Moian Qtr, 1. L. E. 11 All. 490. When the Straits Settlements 
were trau-.fmed from India to the Colonial Office, the ti-ansfer wareffected 
by the Straits Settlements Act, 1866 (29 & 30 Viet., C. 116). ^ 


[Govt, of 
India Act, 
1800, s 1 ; 
Govt, of 
India Act, 
1833, s. 38 ; 
Govt, of 
India Act,| 
1853, s. 17 ; 
Indian 
Councils 
Act, 18G1, 
ss. 47> 49 ; 
Govt, of 
India A ct, 
18G5, ss. 4, 
5 i Govt, of 
India Act, 
1912, s. 4 
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61. An alteration in pursuance of the foregoing proyi- Saving ai to 
sions of the mode of administration of any part of British 
India, or of the houndaries o£ any part of British India, shall 
not affect the law for the time being in force in that part. 

See notes to s. 58j lUerfs Digest. 


62. The Governor of Bengal in Council, the Governor of Power to 
Madras in Council, and the Governor of Bombay in Council 
may, with the approval of the Secretary of State in Council, presidency- 
and by notification, extend the limits of the towns of Calcutta, towns. 
Madras and Bombay, respectively; and any Act of Parlia- 
ment, letters patent* charter, law or usage conferring juris- 
diction, power or authority within the limits of those towns 
respectively shall have effect within the limits as so extended. 

The limits of Calcutta were fixed hy Proclamation, dated lOtli September 
1*794, and extended by Notification, dated 15th October 1913. I'he limits o'‘ 
the town of iMadros were fixed by Proelamatioii, dated 2nd November 179v®, 


PART VI. 

Indian Legisutton. 

The (JovernoT’‘ General in Legislative Council. 

[Indian 63. {!) For purposes of legislation the Governor- Constitution 

Councils Act, GeneraPs Council shall consist of the members of his the Indian 
1861, ss. 9, ^ Executive Council with the addition of members nominated ® 

Iiidia Act’ or elected in accordance with rules made under this Act. 

1870, s. 3 ; The Council so constituted is in this Act referred to as the 
Indian Indian Legislative Council. 

1909 (2) The number of Additional Members so nominated or 

’ ’ elected, the number of such members required to constitute a 
quorum, the term of oflfice of such members, and the manner 
of filling casual vacancies occurring by reason of absence 
from India, inability to attend to duty, death, acceptance of 
office, or resignation duly accepted, or otherwise, shall be such 
as may he prescribed by rules made under this Act : 

Provided that the aggregate number of members so nomi- 
nated or elected shall not exceed the number specified in that 
behalf in the second column of the First Schedule to this 
Act. 

(S) At least one-half of the Additional Members of the 
Council must he persons not in the civil or militaiv service 

D 


[Govt, of 
India Act, 
18^1, s. 3, 
proviso I 
Indian 
Councils Act, 

1831, s. 47, 
proviso ; 
Govt, of 
India Act, 
1912, s. 3.] 

[Indian 
Presidency- 
towns Act, 
1815, s. 1 ; 
Govt, of 
India Act, 
1912,3 1. 
(«)•] 



44 > 


THE GOVEUNMEITT OP INDIA ACT, 1915 . 


of the Crown in India ; and, if any Additional Member 
accepts [any office of profit] under the Crown m India, his 
seat as an Additional Member shall thereupon become vacant. 

(4) When and so long as the Indian Legislative Council 
assembles in a province having a Lieutenant-Governor or 
Chief Commissioner^ he shall be an Additional Member or 
the Council, in excess, if necessary, of the aggregate number 
of nominated or elected Additional M^embeis prescribed by 
this section. 

(5) The Additional Members of the Council are not 
entitled to be present at meetings of the Governor- Generals 
Executive Council. 

(6) The Governor- General in Council may, with the [Indian 
approval of the Secretary of State in Council, make rules as 

to the conditions under which and manner in which persons > 

resident in India may be nominated or elected as Additional 
Members of the Indian Legislative Council, and as to the 
qualifications for being, and for being nominated or elected, 
an Additional Member of that Council, and as to any other 
matter for which rules are authorised to be made under this 
section, and also as to the manner in which those rules are to 
he carried into effect. 

1(6 a) Rules made under this section may provide for 
the final decision of doubts or disputes as to the validity of 
an election. 

{6b) Subject to any rules made under this section, any 
person who is a ruler or subject of any State in India shall 
be eligible to be nominated a member of a Legislative 
Council.] 

(7) All rules made under this section shall be laid before 
both Houses of Parliament as soon as may be after they are 
made, and those rules shall not be subject to repeal or altera- 
tion by the Governor-General in Legislative Council. 

See notes to s. 60, Hherfs Digest, 

There is no Legislative Council entirely separate and distinct from 
the Executive Council — A. Progs., July, 1883, No. 1. 

The expression “ legislation in sub-section (1) does not include 
the making of Regulations under s. 71. A third class of legislation is 
the promulgation tinder s. 72 of Ordinances by the Governor- General 
personally. 

The words any office of profit ” in sab section (5) were substituted 
for “ office ” by the Government of India (Amendment) Act, 1916 (6 and 
7 Geo. 6, c.), Sch. I, to make it clear that such persons as Honorary 
Sheriffs, Honorary Magistrates or Volunteers are not to be disqual fied 
under the sub-section. For definition of office see s, 

The terms “ Indian Legislative Council'* and ** Governor-Geiieral 
in Legislatiye Council ” as used in this section are new and take^ the 
place of the expressions “ the Legislative Council of the Govern or- 
lieneral ” and “ the Governor-General in Council at meetings for the 
purpose of making laws and regulations,” respectively, as used in the 
Repealed Indian Councils Acts, 1861 to 1909. 
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The proviso to suh-section (-§) is governed by the provisions ofsab- 
wction (4). Under snb-section (^)j the liientenant-G-overnor of the 
Eun3ab is an Additional Member of Council during the Simla session and 
the Chief Commissioner of Delhi is an Additional Member during 
the Delhi session. 

The term ** non-ofBcial persons ” which occurred in s, 10, proviso, of 
the Indian Councils Act, 1861, is not used in sub-section (3), though 
the term is used in the Council Regulations which further safeguard the 
representation of ** non-officials ** by providing in Regulation I.-B. that 
not ipore^^ than twenty-eight of the nominated members shall he 
officials,'' though subject to the proviso that the majority of all the 
members shall he officials.*’ 

^ The expression non-official persons ” was apparently intended to 
indicate persons independent of the executive Government; and taking 
this view, the Advocate- General (Afy*. TF'oodroj^e) advised, on the 24th 
June, 1899, that the description covered officials of a High Court, such 
as an Official Trustee, an Official Assignee, and a Clerk of the Crown, 
appointed by a Chief Justice, ilfr. IVoodi^offe also advised, on the 29th 
idem, that the civil service of the Crown in India” lefcrred to in 
section 10 of the Indian Councils Act. 1S61, meant the Covenanted Civil 
Service of India, and that the word “ official ” meant a person in either 
the civil or the military service of the Crown in India. But a different 
opinion was obtained from several other Counsel in Calcutta — see Home 
Department's Pros. (Public), July, 1899, ISTos. 440 — 453. See also the 
ruling given by the Daw Member (Mr. SinJia) that the expression ** the 
Civil Service of the Crown in India ” does not relate exclusively to the 
Covenanted Civil Service of India, but is applicable to all persons in the 
service of the Crown — other than persons in military service, and that a 
Government pleader or a public prosecutor must he regarded as an official 
person so long as he holds office as such — Legislative Department’s un- 
official No. 78 of 1910. A Government Treasurer who perforn s cei-tain 
duties^ to Government in return for a salary or other remuneration is an 
official " and as such ineligible for election under the Council Regula- 
tions — Legislative Department unofficial No. 738 of 1912. As to 
objections to inserting a definition or explanation of the word official '* 
in the Regulations — see Leg, Dep. U. O. N os. 39 and 232 of 1914. 

Sir A.. Miller (Law Member), differing from Sir JP. JECutcJiins 
(Home Member) and others, held the opinion that a Sheriff in India is not 
qualified to sit as a iK)u-official Additional Member. The words “ office 
under the Crown have in England a technical meaning, implying con- 
ferment by personal delivery of .a seal or other symbol, or by patent, 
commission or warrant under the Rojal Sign Manual. But they 
can scarcely he given so restricted a sense heie — See Leg. Dep. 
U. O. No. 774 of 1900. The office of Advocate-General is, of course, 
an office under the Crown, and the Advocate- General can sit only as an 
official. — See Legislative Department's B. Pros., December, 1899, 
Nos. 118—120. 

The JLaw Officers of the Crown advised that the late Mr. Gokhale 
did not accept “ office under the Crown" by serving on a Royal Com- 
mission, although remunerated for such services ' Leg. Dep. A. Pro., 
June, 1913, Nos, 31-36. 

Eor forms of notifications nominating or publishing the election of 
Additional Members, see Appendix XII, Nos. 8 and 9, post. 

As to the allowances of Additional Members, see Resolution of tie 
Governmeiit of India, Einance Department, No. 3274 C. §. R.,=*' dated 


* Article 1148 reproduces the Resolution No. 3274 C, S. R., men- 
tioned above. 


X> 2 
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31st May, 1911, in Legislative Department, Pros. July, 19ll, Nos. 7 — 
8 : also Article 642 of the Civil Service Begulations. 

" An Official A'hMtionnl Memher selected for his knowledge of a 
ticular iProviiice is i ot rl'e representative or mouthpiece of the adminis- 
tration of that Province ; and the Iiocal Government and its subordinate 
officers do not correspond with him officially on matters of legislation. 
See para. 3 of Ijeglslative Department^H letter to the Government of 
Bengal No. 1527, dated the 13th December, 1S7S— Selection of JPai^ers 
relating to the Constitution and functions of the Indian legislative 
Council, at p. 278. 

In all matters in which the question is T>ut to the vote official Addi- 
tiorial jVrenibers are required to sappoit the Government, both by speech 
and vote, or torctoign their seats — see Home Department Pros. 1900 
Misc., Gonf. Pile No. XVI and DJ r, 2lucpherso}i' s note, dated the 9tb 
August. 1911. in Legislative Department Pros. (Confidential), September, 
1911, Nos. 34 — 39 ; and although* previous to the enlargement 
of the Council under the Indian Councils Act, 1909 (9 Edw. 7, c. 4), a 
certain amount of latitude of speech was enjoyed by official Addititmal 
Members from the Provinces at the Budget debate, their position in 
regard to such debates must now be considered to be the same as their 
position in regard to other debates where it is well settled that they are 
hound to support the Government unreservedly, except in cases where 
permission is expressly given to official Additional Memheis to vote as 
they please. 

As to the degree of freedom of speech allowed to official Additional 
Members from the Provinces — seethe correspondence with the Secretary 
of State set out in Appendix X, post^ 

For a discus'^ion of the question whether official Members aie 
entitled to vote against the declared policy of the Government of India — 
see Leg. Dep. IJ. O. G53 of 1912. For a discussion of the 
question of the freedom of voting of “ official Additional Member’s — 
see Leg. Dexj. LL O. 44 of 1914. 

Under £cction 134 (7), rules made under this Act” include 

the exiNtiiig Dcgulation'^ foi the nomin-ition and election of Additional 
Members of the Impei'ial Locislative Council which iveie made under 
s. 6 of the Indian Councils Act, 1909. As to these Begulations the 
Law Officers of the Crown have advised that it is not open to the Gov- 
ernment of India to reserve power to prescribe by notifications the pro- 
cedure in respect of details for carrying out the election of members 
of the Imperial or Provincial Council?, and that all rules for those 
pur]poses must be approved by the Secietary of State in Council, and laid 
before both Houses of Parliament — Home Department, Public A. Pro- 
ceedings, August, 1909, Nos. 222—227. Tlie 1 iogul.»tio» s accordingly 
incorporate (in Schedules annexed to them) rules containing every detail 
of el?ction procedure and all forms. 

As to sub -section (6) the only qualification for being nominated or 
elected wnich the sub-section lays down is that the person must be resi- 
dent in India ; this q-iplificf>t’ 0 ’-i was required by s. 6 of the Indian 
Councils Act, 1909. ' • ^ : .-cr n person who is ordinarily resident in 

India, but is at the time temporarily out of India, may be regarded as 
resident in India, Leg. Dep. U. O. Nos. 314, 340,422 of 1897 and 

794) and 807 of 1900. For other qualifications see the Ilegula- 
amended liegulations a person cannot be a member 
or both the Imperial Legislative Council and a Local Legislative 
Council. “ 

expression the Goven oi -General in Council in sub -section 
(Oj reters to the Executive Council-^^ee definiiion in s. 134 {!), post. 
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Sub-sections (6 a) and (6 h) were inserted by s. 1 of the Govern- 
ment of India (Amendment) Act, 1916, s. l,^ost. 

Snb-section (6a) was inserted to confirm tbe existing rales fn* deter- 
mining the validity of elections. See s. 1(5) of the Act of J916, 
post* 

As regards sab-section (6 5), t^c conferivd is new. The 

E.egTilations too are silent as to the I'l -•'•■"i r L m nomination of rulers or 
subjects of Native States. Such s '‘'jects not being British 

subjects were strictly speaking not eligible for nomination 
to the Council , thouijh it has been the practice to nominate subjects 
of Native States both to the Imperial and the Local Legislative Councils. 
Sub-section (6 h) makes it clear that such persons are eligible and past 
nominations are validated by s. 1(3} of the Government of India 
(Amendment) Act, 1916, referred to above. 

As to resignations by an Additional Member, and power to declare 
his seat vacant, see section 93, post. 

rindian Indian Legislative Council shall assemble at Meetings. 

Conncils Act, such times and places as the Governor- General in Council 
1861, s. 17.] appoints. 

(2) . A.ny meeting of the Council may be adjourned, under 
the authority of the Governor- General in Council, by the 
Governor-General or other person presiding. 

[Indian (S) In the absence of the Governor-General from any 

Councils Act, meeting of the Council the person to preside thereat shall be 
1861, s. 15; the Vice-President oO the Council, or, in his absence, the 
Coundls Act Ordinary Member of the Council present at the mset- 

1909, ss. 4, 5 during the discussion of the annual fiiiancial state- 

(2).] ’ ’ ’ ment or of any matter of general public interest, [ or when 

questions are asked], the Vice-President or the member 
appointed to preside in accordance with rules made under this 
Act. 

[Indian { 4 ) If any difference of opinion arises on any question 

Councils Act, brought before a meeting of the Council, the person presiding 
1861, s. 15. J a second or casting vote. 

See notes to ss. 61, 62, Ilherfs Digest. 

** Indian Le(jislative Council ’’—see s. 63 (1), ante. 

“ Govevnor^General in Council refers to the Executive Council — 
see^. 134 il)^post. 

As to the Vice'-Dresident*' and the Senior Ordinary Member ” 
see ss. 36, 87, 38 ante^ and cf. s, 42 ante* 

As to the financial statement ” and Member appointed to 
preside in accordance with rules made binder this Act see e*. 67 (3), 
post* 

The words “ or when questions are ashed *’ were inserted in sub^ 
section (5) by the Government of India (Amendment) Act, 1916, Sch, I«- 
cf. 8 . 67 (3),jpo5^. 

As to whether a meeting of the Legislative Council may be sum- 
moned when there is no strictly legislative business to be brought for- 
ward, see note under s. 67, post* 
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It was intended that the Ijegislative Council should not sit 
permanently for the purpose of making laws and regulations, but should 
be called together by summons from the head of the Government when 
projects of law. prepared by the proper oiBcers under the supervision of 
the Executive Government, are ready for discussion. See para. 21 of 
the despatch from the Secretary of State, dated the 9th August, 1861, 
Ai)p. II, post. 

Since the transfer of the capital to Delhi, the practice has been for 
the Ijegislative Council to assemble in Delhi in January or Februarv, to 
be adjourned sine die in March, to assemble again at Simla in Septem- 
ber', and to bo once more adjourned indefinitely in October or 
November. Adjournments of the Council during a Session are made 
under Rule 6 of the Rules for the Conduct of Legislative Easiness, post^ 
It has, before the transfer of the capital, assembled on two occasions 
elsewhere than at Calcutta or Simla once at Allahabad in April, 1871, 
and once at Agra in November, 1873, when there were three meetings. 
For form of convening notification, see App. XII, No. 7, post. 

The question of legislation at the summer capital has formed the 
sub jeot of correspondence with the Secretary of State— App. VII 
jaost. The result of the orders passed befoie 1917 seems to be that only 
five classes of legislative business ought, except in cases <yF gveat 
urgency^ to be taken up in Simla, see App. Yil, post. 


^ The principle of confining Council business in the Simla Session to 
unimportant and non-controversial matters has also been applied to the 
moving of Resolutions on matters of General Public Interest with the 
result that during 1912 to 1916 only two Resolutions have been admitted 
and discussed during the Simla Session, In view of the great increase 
m the volume of business and the grievance felt by non-official members 
that the existing practice deprives them during the Simla Session of the 
statutory right to discuss matters of importance, the Government of 
India decided provisionally to admit Resolutions during the 1917 Simla 
Session and lu their Despatch No. 5, dated 8th June. 1917, to the Sem'e- 
tary of State, requested that they may be authorised to take up in Simla 
legislative measures in addition to those I ef erred to above. The Secre- 
^ agreed to these proposals as an experimental measure — see 


The following are 
Simla : — 


examples of legislation actually ejected at 


Cantonments Act, 1889. 

Indian official Secrets Act, 1889. 


Oadh Courts Act il891) Amend- 
ment Act, 1897. 


Punjab Municipal Act, 1891. 

Indian Articles of War Amend- 
ment Act, 1894, 

Marriages Yalidation (Bangalore) 
Act, 1895. ^ 


Central Provinces Land-revenue 
Act, 1898. 

Provinces Tenancy Act, 
Buima Laws Act, 1898. 


Pilgrim Ships Act, 1895. 

Central Provinces Additional 
Commissioners Act, 1896. 


Live-stock Importation Act, 1898. 


Sindh Inoumhered Estates Act, 
1896. 


^18^9°^^°'^''““°“ (Army) Act, 
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Presidency Banks Act, 1899. 

Church oF Scotland Kirk Sessions 
Act, 1899. 

Bankers* Books Evidence Act, 
1900. 

Punjab Alienation of Laud Act, 

1900. 

Indian PajDcr Currency Act, 1900. 

Repealing and Amending Act, 

1901. 

Central Provinces Village -sanita- 
tion Act, 1 902. 

Indian Emigration (Amendment) 
Act, 1902. 

Indian Extradition Act, 1903. 

Indian Emigiation (Amendment) 
Act, 1904. 

Indian Articles of War (Amend- 
ment) Act, 1904. 

Indian Stamp (Amendment) Act, 

1904. 

Indian Articles of War (Amend- 
ment) Act, 1005. 

Court-fees (Amendment) Act, 

1905. 

Bengal and Assam Laws Act 
1905. 

Excise (Amendment) Act, 1906. 

Land Improvement and Agri- 

culturists* Loans (Amendment; 
Act, 1906. 

Local Authorities Loan (Amend- 
ment) Act, 1907. 

Prevention of Seditious Meetings 
Act, 1907. 

Explosive Substances Act, 1908. 

Efewspapers (Incitements to 
Offences) Act, 1908. 

Indian Limitation Act, 1908. 

Indian Salt Duties Act, 1908- 


Central Provinces Financial Com- 
mUslonei’s Act, 1908. 

Indian Volunteers (Amendment) 
Act, 1909. 

Anand Marriage Act, 1909. 

Cantonments Act, 1910. 

Indian Census Act, 1910. 

Continuing Act, 1910. 

Indian Christian Marriage Act, 
1911. 

Court-fees (Amendment) Act, 
1811. 

Indian Airships Act, 1911. 

Cowasjee Jebangir Baronetcy Act, 

1911. 

Wild Birds and Animals Protection 
Act, 1912. 

Presidency Small Cause Courts 
(Amendment) Act, 1912. 

Indian Divorce (Amendment) Act, 

1912. 

Delhi Laws Act, 1912. 

Sea Customs (Amendment) Act, 

1914. 

Indian Army (Amendment) Act, 

1914. 

Second Repealing and Amending 
Act, 1914. 

Repealing and Amending Act, 

1915. 

Indian Soldiers (Litigation) A ct, 
1915. 

Enemy Trading Act, 1915. 

Benares Hindu University Act, 

1915. 

Enemy Trading Act, 1916. 

Import and Export of Goods Act, 

1916. 

The Patna University Act, 1917* 

The Post Office Cash Certificates 
Act, 1917. 
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The Indian Transfer of Ships 
Eestrict^'on Act, 1917. 

The Transfer of Property (Tali- 
datinir) Act, 1917« 

The Gold Coinage Act, 191S. 

The Provisional Collection of Taxes 
Act, 1918. 


The Indian Companies (Foreign 
Interests) Act, 1018. 

The Cotton Cloth Act, 1918. 

Indian Bills of Exchange Act, 
1916. 

Hindu Disposition of Property 
Act, 1916. 


Legislative 

powers. 


65. (1) The Governor-General in 
has power to make laws— 


Legislative Council I 


(a) for all persons, for all Courts, and for all places 
and things, within British India ; and 

( 5 ) for all subjects of His Majesty and servants of 
the Crown within other parts of India ; and 

(c) for all native Indian subjects of His Majesty, 
without and beyond as well as within British 
India ; and 


Councils Act, 
1861, s 22 ; 
Govt, of 
India Act, 
1865, ss. 1, 

2 ; Indian 
Councils Act, 
1869, s. 1 ; 
Indian 
Councils Act, 
1892, s. 3.] 


44 <fe 45 Viet., 
c. 58. 


(d) for the government of officers, soldiers and [East India 
followers in His Majesty's Indian forces, Company 
wherever they are serving, in so far as they are . 

not subject to the Army Act j and of jhikhlX 

1833, s. 73.] ’ 

(fi) for all persona employed or serving in or belong- [Indian 
ing to the Royal Indian Marine Service ; and Marine 

{/) for repealing or altering any laws which for the 1834 °® 
time being are in force in any part of British ’ 

India or apply to persons for whom the 
Governor-General in Legislative Council has 
jTOwer to mate laws. 

(S) Provided that the Governor-General in Legislative.. 

Council has not, unless expressly so authorised by Act of 
Parliament, power to make any law repealing or affecting — g, 

{i) any Act of Parliament passed after the year one 
thousand eight hundred and sixty and extend- 
ing to British India (including the Army 44^45 
Act and any Act amending the same), or c. 68 . 

(u) any Act of Parliament enabling the Secretary of 
Slate in Council to raise money in the United 
Kingdom for the government of India j 


and has not power to make any law affecting the authority 
of Pai-liament, or an;v part of the unwritten laws or consti- 
tution of the United Kingdom of Great Britain and Ireland 
whereon may depend in any degree the allegiance of any 
person to the Crown of the United Kindom, or affecting the 
sovereignty or dominion of the Crown over any part of 
British India. 
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[Govt, of (S) The Governor-General in Legislative Council has not 

India Act,^ power^ without the previous approval of the Secretary of 
State in Council, to make any law empowering any Court, 
rine^Service than a High Court, to sentence to the punishment of 

Act, death any of His Majesty^s subjects, born in Europe, or the 

8. 6.1/^ children of such subjects, or abolLhing any High Court. 

See notes to s. 63, Ilherfs Digest. 

Por the constitutional position of the Indian Legislfiture vis-a-vis 
the Secretary of State, see Stephen*s Minafesj No. 5 (1870), and 
Hothouse's Minutes^ No. 51 (1874). 

The Indian Legislature is a subordinate legislature — see s, 131(^), 

post. 

The Indian Legislature lia^ powers expressly limited by the Act 
of the Imperial Parliament; which civated it, and it can, of course, do 
nothing beyond the limits which ciicnmscribe these powers. But when 
acting within these limits, it is not in any sense an agent or delegate of 
the Imperial Parliament, but has, and was intended to have, plenary 
powers of legislation, aa large, and of the same nature, as those of Par- 
liament itself.” See iudgment of Lord Selbourne in JSmpress v. Burak 
(1878), I. L. n. 4 Cal, 173. 

As to the validity of Indian Laws which aKcct the prerogative of 
the Crown, see s. 84 {a), post. 

^ As to removal of doubts regarding validity of Indian laws and the 
saving of the power of Parliament to repeal or alter such laws, see ss. 84 
and 131 (5), post. 

Aslio the words ” in sub -section 1 (a), see App. XI, 
post ; see also suh-secitou {3) ; “ British India ” is defined in s. 18 (4) of 
the Interpretation Act, 1889 (52 &53 Yict., c. 63) and*‘ India *’ i? defined 
in s. 18 (5) of the same Act — cf. the similar definitions of these expres- 
sions in s. 3, (7) ani (27) of the Indian General Clauses Act, 1897 (X cf 
1897). 

As to whether the Indian Legislature has power to constitute Courts' 
within the jurisdiction of a High Court but withdrawn from its snpei’«* 
vision and appellate jurisdiction— see Leg. Dept. U. O. 199 of 1913. 

The Indian Legislature has power to Irgi'^Vdr for Indian territorial 
iralers : Leg. Dept. U. 0. Nos. 297 of iS.i:, i3.’ of 1893, 126 of 1894 ; 
see also Acts XVI of 1879, XVI of 1881, XVI of 1914, and note 5 to 
s. 3(7) in Chalmers General Clauses Act 1897. See also s. 66(1) post. 

As to the power of the Indian Legislature to pass any enactment 
which would prevent a subject from suing tlie Secretary of State in a 
Civil Court, sees. 32 (2), ante, and notes thereunder. 

Sub-section 1 (a) must be read subject to Part IX (ss. 101 to 114), 
post. The Governor- General in Legislative Council has power to 
remove territory from the jurisdiction of a Chartered High Court — see 
Legislative Department unofficial Nos. 22 and 140 of 1914. 

No Indian enactment can compel a reference to a tribunal in 
England or confer jurisdiction on such tribunal to hear such a reference- 
see Legislative Department unofficial No, 606 of 1914. 

As to who are “ natural-born British subjects ” see s. 1 of the 
British Nationality and Status of Aliens Act, 1914 (4 and 5 Geo. 6, c. 17). 
The subjects of a Native State are not British subjects though they are 
‘‘ protected persons ’ — i.e., inasmuch as the Indian Ruling Chiefs owe 
allegiance to the British Crown, their subjects are treated as British 
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subjects wlien in anyforeig^n State — cA s. 15 of the Eoroign Jurisdiction 
Act, 1890, (53 & 54 Viet., o. 37) and the preamble to the Slave Trade Act, 
187d (39 & 40 Viet., c. 46.) See also notes to s. 134, post. 

There is a conflict of opinion on the question 'whether the Indian 
Legislature can authorize a Coui-t sitting in British India to pass judg- 
ment in cases between foreign (£^ative State) subjects ai'ising in foreign 
(Native State) territory by virtue of any foreign jurisdiction which it 
may possess. — Leg, Dep. tj. O. Nos. 286 of 1908 and 116 and 655 of 
1909. 

An inter-departmental Committee, consisting of Sir W. Lee Warner 
and Messrs. H. Bertram Cox, C.J ., B. Hurst and S. 61. Sale, to whom 
certain questions on the exercise of foreign jurisdiction by Courts iu 
British India were .referred hy the Secretary of State for India have 
held that the Indian Legislature can make laws for protecting the dig- 
nity or authority of such a Court and giving effect to its orders ; they, 
liowever, point out that it would be in every way convenient and desir- 
able that, in regulating foreign jurisdiction, the Government of India 
should act in conformity with the law and procedure laid down in the 
Eoieign Jurisdiction Act, 1890. — Secretary of State’s Despatch, Political 
No. 105, dated 14th Octobei*, 1910, and enclosures. There is, however, a 
distinction between power to give judgment, original and appellate, and 
the power to execute such judgment, and the Indian legislature has fre- 
quently empowered courts or other authorities in British Iniia to execute 
judgments and sentences passed by foreign (Native State) Courts — Leg. 
Dep. U. O. Nos. 286 of 1908, 116 and 556 of 1909. 

S uh- section (1) (c) empowora the Governor -General in Council to 
make personal laws for all native Indian subjects of Her Majesty all over 
the world — see Leg. Dep. XT. O. No. 358, July, 1874 ; No. 1567, May, 
1878. See also R.y. JSJlmstone (1870), 7 Bom. H. C, li. Crown cases, p. 
100. As to jurisdiction over extra territorial offences, see s. 4, Indian 
Penal Code. 

Sub-section (j?) (d) should be read with s. ISO of the Army Act 
(44 and 45 Viet., c. 58). Europeans in the Indian Army come under the 
Army Act and Natives of India coiuo under the Indian Army Act, 1911, 
(VIII of 1911). As to Volunteei’s see s. 177 of the Army Act and the 
Indian Volunteers Act, 1869 (XX of 1869). See also in this connection 
the provisions of the Indian Defence Force Act, 1917 (III of 1917). 

Suh-scction {1) (e) is supplemented by s. 66, 'post ; see also the 
Indian Marine Act, 1887 (XIV of 1887). For a short history of the 
Indian Marine Service, see llhert,^. 233. 

Sub-sections (2) and (5), in so far as they restrict the powers of the 
Govemor-Geneial in Legislative Council, are supplemented by ss. 63(7)» 

and 67, 74(5), 76(4), 80(3), jpovji?. 

JRepealtnff or affecting ’’—as to meaning of ** affecting ” here see 
the note of the Law Member (Sir G. Lowndes) in B. Pros., Octr. 1917, 
Nos. 52-53, where he held that it means affecting injuriously ” in the 
sense of ** interfering with or impinging upon ” and that any nai rower 
construction must involve a much gi eater restriction on the powers of 
the Indian Legislature. See also the notes on legislation in App. 'K.T^post ; 
and Hari v. Secretary of State (1903), I. L. li. 27 Bom. 424. See in 
this connection s, 131 (3) and Sen, V, post. 

The words ijie fnwritten laws or constitution of the XTnited ^ing* 
dom of Great JB} itain and Ireland whereon may depend in any degree 
the allegiance of any persons to the Crown of the United Kingdonm^* 
refer apparently to the provisions of the Great Charter and the Petition 
of Eights, which set forth andassertei the rights of the subject accord*' 
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ing to what was supposed to be the ancient unwritten law and constitu- 
tion of the realm, and on the due observance of wbicli by tbe Sovereign 
may be said to depend tbe allegiance of his subjects. Bee in the matter 
of Ameer Khan (187C), 6 B. L. R., at pp. 450—459. Tbe meaning of 
tbe words was also discussed in Annie Besant v. Govt, of Madras and 
Km'peror, Madras Weekly Notes, 1916, pp. 461, 48B. See also in re Jem 
Katkoo and others^ I. L. R. 44 Cal., p. 459, and Leg. Dept. TJ. 0. 199 
of 1913. 

of the words “ or affecting the sovereignty or dominion 
etc, to bar legislation to authorize or confirm tbe cession of territory 
--see note {m) to s. 63, Ilhe^^fs Digest, 

It should be noted that under s.ub-section (3), an Act giving power 
to any Court, other than a High Court, to sentence European British 
sul^ects to death requbes the previous sanction of tbe Secretary of State 
in Council. This restriction on tbe legislative power of tbe Governor- 
General in Council does not apply to bis powers under tbe Indian 
Foreign Jurisdiction Order in Council, 1902 ; Leg. Dep. U. O. No. 173 
of 1916. 

As to tbe meaning of “ High Court ** as used in this Act, see s. 101 
(i), joost. 

While the Governor- General’s Legislative Council has plenary power 
-see KmpressY, Burah (1878), L. R. 5, £. A. 178 and I. L. R. 4 Cal. 
1 1 ^ Tto legislate for all persons, courts, jjlaces and things whatsoever 
Wilkin British India, it has also extra-territorial power in that it may 
make laws for native Indian subjects of tbe King anywhere, for European 
• subjects and servants of the Government of India in the 

feudatory states of India, and for native officers aud soldiers of the 
Army and persons belonging to the Royal Indian Marine, wherever they 
may he serving. 

^ For cases raising the question of an invalid assumption of extra- 
territorial powers, see Leg, Dep. U. 0. No. 531 of 1887 (service of sum- 
monses in Native States), U. 0. No. 816 of 1887 (marriages in Native 
States) ; amendment of Order Y, rule 26 [h) of the Civil Procedure Code 
(Leg. Dep. Mis, No. 79 of 1912), See also Thornton v. Thornton (1886) 
I. L. R., 10 Bom. 422. ^ 

Various other Acts of Parliament have conferred legislative powers 
on the Indian ^ Legislature. The following statutes may be 
mentioned in addition to those mentioned on p. 230, liberty as conferrin<^ 
power to make laws on particular subjects; — the Copyright Act, 1911 
(1 and 2 Geo. 6, c 46), pursuant to which the Indian Copyright Act, 
1914 (III of 1914), has been passed ; the Official Secrets Act, 1911 (1 
and 2 Geo. 5, c. 2S). s. 11 ; the British Nationality and Status of Aliens 
Act, 1914 (4 and 5 Geo. 6, c. 17), s. 26. 

The maxim that the Crown is not bound by any enactment unless 
expressly named therein applies also to Indian eiiaotments. See Erie 
Bichards' Minutes, No. 95 (1907), and Leg. Dep. U. 0. 421 of 1917. 

[Indian Ma- 66. (^) A law made under this Act for the Royal 

iine Service Indian Marine Service shall not apply to any offence unless 
Act, 1884, vessel to^ which the offender belongs is at the time of 

8onB(aMr), the commission of the offence within the limits of Indian 
3 j ' ' waters, that is to say, the high seas between the Cape of 

Good Hope on the West and the Straits of Magellan on the 
East, and any territorial waters between those limits. 


Laws for tbe 
Royal Indian 
Marine 
Service. 
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(2) The punishments imposed by any such law for 

offences shall be similar in character to, and not in excffis 
of, the punishments which may, at the time of making tbe 

law, be imposed for similar offences under the Acts relating 
to His Majesty's Navv, except that in the case of persons 
other than Europeans or Americans, imprisonment for any 
term not exceeding fourteen years, or transportation tor 
life or any less term, may be substituted for penal servi- 
tude. 


Business at 
meetings. 


This section supplements s. 65 (1) (e), and ’S sur 

mented by s. 6 of the Indian Marine Service Act, 1884 (47 and 48 Vict., 
c. 38). The Secretary of State has been advised that a proclamation 
issued under s. 6 may declare that all vessels (and not merely any paiti- 
cular vessel) of Her Majesty’s Indian Marine Service, which the 
Governor-General in Council may from time to time place under 
command of the Senior Naval Officer, shall he under his command for 
the purposes of the section— Despatch from the Secretary ot State, dated 
3rd June, 1886 ; Leg. Dep. IT. O. Nos. 660 and 74G of 1885. 


Yessels armed and manned by Naval Volunteers are not Vess^s of 
the Royal Indian Marine Service,— Legislative Department unofficial 
No. 97 of J890, Royal ludian Marine Ships are Crown ships and 
immune from proceedings in rem (Opinion of the Advocate General) : 
Leg. Dep. U. 0. No. 708 of 1911. 

“ Indian waters as deiined in sub-section (1) sh mld be distin- 
o-uished f lom Indian “ territorial waters ” / e , waters within a marine 
feague of the coast— •'S'ee the Territorial Waters Jurisdiction Act, 1878 
(41 and 42 Viol., o. 73), s. 7. 


67. (/) At a meeting of the Indian Legislative Council [Indian 
no motion shall be entertained other than a motion for 
leave to introduce a measure into the Council for the pur- ’ 
pose of enactment, or having reference to a measure intro- 
duced or proposed to be introduced into the Council for that 
purpose, or having reference to some rule for the conduct of 
business in the Council, and no business shall be transacted 
other than the consideration of those motions or the alteration 
of those rules. 


(2) It shall not be lawful, without the previous sanction 
of the Governor-General, to introduce at any meeting of the 
Council any measure affecting— 


{a) the public debt or public revenues of India, or im- 
posing any charge on the revenues of India ; 
or 

{b) the religion or religious rites and usages of any 
class of British subjects in India ; or 

(c) the discipline oi* maintenance of any part of His 
Majesty's military or naval forces ] or 

(<?) the relations of the Government with foreign Princes 
or States, 
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1909, S3. 

7 .] 




(S) Notwithstanding anything in the foregoing provi- [Indian 
sions of this section^ the Governor-General in Council 
with the sanction of the Secretary of State in Council^ 
make rules authorising at any meeting of the Indian Legis- 
lative Council the discussion of the annual financial state- 
ment of the Governor-General in Council and of any matter 
of general public interest and the asking of questions^ under 
such conditions and restrictions as may be prescribed in the 
rule. Rules made under this sub-section may provide for 
the appointment of a member of the Council to preside at 
any such discussion [or when questions are asked] in 
the place of the Govern or- General and of the Vice-President 
and shall be laid before both Houses of Parliament as soon 
as may be after they are made, and shall not be subject to 
repeal or alteration by the Governor- General in Legislative 
Council. 


See notes to s. 64, TLlerVs Digest, 

As to the distrihufion of business between the Sessions held at 
Simla and Delhi (and, before the change. of capital, at Simla and Calcutta), 
see tbe notes under s. 64, ante. 

As to transmission to tbe Secietary of State of copies of Bills be- 
fore publication or intioduction, see rr. 25 (2\ 26 of tbe Mules of 
JBusinesQ, post. 

It is not constitutional for tbe (Legislative) Council to force tbe 
Executive Government to any particular course.” See speech of Sir 
JE, S. Maine in Council on the Jllst March, 1866, in connection with 
the Native Converts* Marriage Dissolution Bill. See also para. 24 of 
the despatch from the Secretary of State (Sir O, 'Wood' afterwards Lord 
Sallifax), dated the 9th August, 1S61.— App. IT, post, in which it is 
frankly stated that ** one object of this section is to prevent the legis- 
lature from interfering with the functions of the Executive Government 
and occupying its time with matters which are not directly or imme- 
diately connected with the special duties assigned to it.” 

It was held hy the Secretary of State, after the passing of the 
Indian Councils Act, 1892, that a meeting: of the Legislative Council 
could be summoned only for the purpose of making laws and regula- 
tions, and that it could not legally he summoned for the purpose of 
merely discussing the financial statement or of giving replies to ques- 
tions at a time when there is no (strictly) legislative business before iti 
Despatch No. 24 Public, dated 16th Eebruary, 1893, from Secretary of 
State to Government of India, paragraph 7 — quoted in Legislative 
Department B. Pres. Apiil, 1912, Nos. 330 — •332, The Advocate- 
General of Madras inclined to the opinion that this ruling by the Secre- 
tai'y of State would hold good in the case of the Legislative Councils 
constituted under the Indian Councils Act, 1909. — Legislative Depart- 
ment B. Pros. April, 1912, No«. 330—332. 

Mule for the conduct of business in the Council ’* ? these words 
in sub -section (I) must, in view of the provisions of sub-section (5), be 
taken to refer only to rules for the conduct of legislative business proper 
referred to in s. ^Q,post, 

“ Mevenues of India ’* — See s. 20 (3), ante. 

Any Bill imposing taxation “affects the public revenue ” within 
the meaning of sections 1? and 38 of the Indian Councils Aot, 1E61 % 
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“ affecting ” is not restricted in its meaning to ** affecting prejudiciallj*': 
Leg* Lept. U* 0. No. 647 of 1912. 

The words ** or when questions are ashed ** in sub -section (3) were 
inserted by the Govt, of India (Amendment) Act, 1916, Sch. I— s. 
64 (5). 

For the existing sets of rules made under s. 5 of the Indian Councils 
Act, 1909, see jposi. These lules are saved by s. 130, post^ and are 
by virtue of s. 134 (7), ^ost^ deemed to bo rules made under this 
Act. 

These rules cannot be changed by executive order ; it is, however, 
provided in all these miles that they may be suspended by the President 
who may thus alter the date fixed by the rules for the presentation of 
the revised Financial Statement.— Legislative Department unofficial 
78 of 1911. 


Assent of 
Governor^ 
General to 
Acts. 


The rule-mahing power under sub-section (3) only covers rules 
for the conduct of business at meetings of the Legislative Council when 
the puiicular classes of business mentioned in the sub -section are 
being transacted, and doe-4 not cover rules for the conduct of legi.'^lative 
business proper which can be made under s. 70. jpost ; 

A rule made under sub-section (3) cannot authorise the appointment 
of a Member to preside at meetings of the Council when legislative 
bu^ilaess proper is being transacted ; sucb a rule can only authorise the 
appointment of a member to preside at the diseussioim mentioned in 
the sub-section in the place of the Governor-General, and of any Yice- 
President— Leg. Dep.tT, 0. No. 644 of 1900.1 


68. (1) When an Act has been passed at a meeting [Indian 
of the Indian Legislative Council, the Governor-General, Councils Act, 
whether he was or was not present in Council at the passino- 1861, s. 20. i 
thereof, may declare that he assents to the Act, or that he 
withholds'assent from the Act or that he reserves the Act for 
the signification of His Majesty^s pleasure thereon. 

(S)_ An Act of the Governor-General in Legislative 
Council has not validity until the Governor- General has 
declared his assent thereto, or, in the case of an Act reserved 
for the signification of His Majesty^s pleasure, until His 
Majesty has signified his assent to the Governor-General 
through the Secretary of State in Council, and that assent 
has been notified hy the Governor-General, 

" fndtan Legislative Council “See s. 63 (7), ante. 

These powers me conferred on the Go^e^nor-General in person 

Iheie is no Iraiit of time within which assent must he given, Ld it 

has been delayed pending a reference to the Secretaj-y of State— see 

LegislativeDepartmenfsU. 0. No. 276ofl898. ^ ‘ ^ 

As soon as a Law has been assented to, it is published as an “ Act ” 
cllendar yew!^ consecutively iu a separate series for each 

r-General to absent to or withhold bis assent 
iiom Acts of Local Legislature, see s. SI, post. 

The language of this section and s, 81 shows clearlv that this 
power of assent must be exercised wkh reference to the Act as a whole • 
there IS no power to assent to one part and disallow rmoThL i!?! 

Deposit Proceedings, Novemher, 1916, No. 12. anotiei pait . 
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The power of reserving an Act for the signification of Her 
Majesty’s pleasure theieon has apparently never been used. 

Tor form o£ recording assent, see App. XII, Ho. 12,* post. 

As to Eegulations, see s. 71, post. 

[East India 60. (1) When an Act of the Govern or- General in Legisla- Powers of 
tive Council has been assented to bj the Governor-General he 
8 S7 * Ind’ian Secretary of State an authentic copy thereof, 

Councils Act, and it shall be lawful for His Majesty to signify, through the 
1861, s, 21.] Secretary of State in Council, his disallowance of any such 
Act. 

(2) Where the disallowance of any such Act has been so 
signified, the Governor-General shall forthwith notify the 
disallowance, and thereupon the Act, as from the date of the 
notification, shall become void accordingly. 

This power of disallowance has apparently never been used : but in 
1875 the Secretary of State expressed himself as unable to sanction s. 2 
of the Indian Law Reports Act, 1875 (II of 18751, which in effect sought 
to make judgments of every High Court binding on all subordinate 
Courts even outside its appellate jurisdiction. He at the same time 
suggested the passing of an Act to repeal s. 2. As a result, Act II of 
1875 was repealed and re-enacted ns the Indian Law Reports Act, 1875 
(XVIII of 1875), the provisions objected to by the Secretary of State 
being omitted— Legislative Department Proceedings, November, 1875, 

Nos. 1—10. Again in 1877, the Secretary of State intimated that he 
would find it difficult to consent to the enactment of the Code of Civil 
Procedure, as it repealed the Lord’s Day Act (29 Car. 2, c. 7), and 
suggested the passing of a short Act with reference thereto— 

Legislative Department’s Pros., July, 1877, Nos. 50 and 51, and March, » 

1879, Nos. 1 — 7, The suggestion was not acted upon— Leg. Dep. 

U. O.No. 683 of 1883. 

When an Act has been passed by the Governor General in Council, 
the Secretary of State usually sends a despatch intimating that it has 
been considered by him in Council and will be left to its operation. 

But such a formal expression of approval is clearly not essential to its 
validity, and it need not be awaited before an Acfc is allowed to operate. 

No official action is taken on such despatches ; but by a special arrange- 
ment with the Military Department, any Acts relating to military 
matters are sent to it unofficially for information by the Legislative 
Department. 

Por the constitutional position of the Indian Legislature vts-a-vis 
the Secretary of State and a discussion setting out the objections to 
certain proposals of the Secretary of State wbich would have the effect of 
restricting the legislative discretion of the Legislative Council at»d 
depriving it of all real power in the discussion ot Bills — see Stephen's 
Minutes, No. 5, {IS70) and Hohhouse's Minutes, No. 51 (1874), 

[Indian 7 O. The Governor- General in Legislative Council may, Rules for 

VggjgigV subject to the assent of the Governor-General, alter the 

* ’ rules for the conduct of legislative busineFs in the Indian J^SV^l^tive 
Legislative Council (including* rules prescribing the mode of 
promulgation and authentication of Acts passed by that 
Council); but any alteration so made may be disallowed by 
the Secretary of State in Council, and if so disallowed shall 
^ve no effect. 



[Govt, of 
India Act, 
1870, SB. 
1 , 2 .] 
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For the existing rules ’whicli were made under s. 18 of the Indian 
Councils Act, 1861, see the for the Conduct of Leqiftlative JBustnesn, 

post. See in this connection para. 16 of Sir C. Wood’s Despatch of 9tli 
August, 1861, ill Appendix U.posL 

The power to make rules under this section covers only rules relating 
to the conduct of hgishdive business, sind is quite distinct from the rule- 
making power under s. 67 01) ante— see note under that section 
and of, s. 67 (1). For similar power conferred in the case of local 
Legislative Councils, see s. 83, 


Itegnlations and Ordinances, 

71. [1] The Local Government of any part of British Power to 
India to which this section for the time being applies may makeRegula- 
propose to the Govern or- General hi Council the draft of any 
Kegiilatlon for the peace and good government of that part, 
with the reasons for proposing the Eegulation. 

(S) Thereupon the Governor- General in Council may 
take any such draft and reasons into consideration ; and when 
any such draft has been approved by the 6overnor-G eneral 
in Council and assented toby the Governor-General, it shall 
be published in the Gazette of India and in the local oflScial 
Gazette, if any, and shall theieupoii have the like force of law 
and he subject to the like disallowance as if it were an Act of 
the Governor-General in Legislative Council, 

(S) The Governor-General shall send to the Secretary of 
State in Council an authentic copy of every Regulation to 
which he has assented under this section. 

[(5^/) A Eegnlation made under this section for any 
territory shall not be invalid by reason only that it confer 
or delegates power to confer on Couits or administrative 
authorities power to sit or act outside the territory in 
respect of which they have jurisdiction or fnnctions, or "tnat 
it confers or delegates power to confer appellate jurisdiction or 
functions on Courts or administrative authorities sitting or 
acting outside the territory.] 

(^) The Secretary of State may, by resolution in Council, [Govt, of 
app)ly this section to any part of ''British India, a.s from 
date to be fixed in the resolution, and withdraw the application 
of this section from any part to which it has been applied. 

See notes to s. 68, Ilherfs Digest, See also Chalmer*s General 
Clauses Act^ 1897, pp, 58 to 60. 

This settion and the next deal with legistation by executive 
authorities. 

Govenior-General in Council ”—see definition in s. 134 (1) 
post, ^ 

“ Local Government '*—see definition in s. 184 (4), post, 

Deace md good government!' These words confer a plenary 
power of legislation ; they aie the formula ordinarily used in constitut- 
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ing tlie legislature of a self-governing colony ; see KeitH, Responsible 
Q-overnment in the dominions, Vol. 1, p. §68 (note). E*or cases? see 
JSari V. Secretary of State (1903), I. L. R. 27 Bom. at page 413 ; 
SeTcgome's case Ring v. JEarl cf Crewe (1910), B. R. 2 K.-B. 676 
(Iiegislative Department Edition of Foreign Jurisdiction Act at pages 
89, 93, 102 and 108} ; Canadian JPt'isoner’s case (3 839), D. J. N. S. 8, 
page 129 ; JPotoell v. A.pollo Candle Co. (1885) L. B. 10 A. C., page 
288 ; RieVs case (1885), L. R. 10 A. C., page 678. 

The Government of India Act, 1870 (33 Yict. c. 3), which was 

the outcome of a despatch from the Government of India to the Secretary 
of State, dated the 12th January, 1869, ^ was intended to provide a more 
summary legislati'^'e procedure, hut not in any way to increase or diminish 
the legislative po^'-Li-s cF the Governor-General in Council. The 
expression like force of law ” in suh-section (9) means precisely the 
same legal operation or efEect as the operation or elTect of an Act of the 
Governor- General in Council i^assed at a meeting for the purpose of 
making laws and regulations— Legislative Department’s TJ. O. 
No. 1081 of 1877. 

As to the expression “ Regulation,*’ see s. 3(46) of the General 
Clauses Act, 1897 (X of 1897), which defines it as meaning a “ Regula- 
tion made under the Government of India Act, 1870.” 

Sir A. Miller (Law Member) thought that an Act should not 
be amended by a Regulation — see Leg. Dep. U. O. No. 953 of 
1895. An earlier Law Member, Sir A, Scoble, on the other hand 
ohiected to c Ri'crulatio'“* hci*'g prr ended by an Act — see the notes in 
TjCgi 3 xatL ''3 ’d iiiLiii s April, 1801, Nos. 393 — 446. In 

piaeike, hour vli-, Acts are frequently amended by Regulations, and 
vice versd^see Leg. Dep. TJ. O. No. 50 of 1901. , , 

Sub-section (3a) : There has been considerable diver genco of 
opinion on the question whether the application a Rog'i‘‘nlion is, 
or is not, strictly territorial— see Legislative i in’s I', O. 
Nos. 265 of 1898 i^nd 236 of 1899. The view which appears on 
the whole to have prevailed, is that there is no such territorial restric- 
tion, and that the only limitation is that the Regulation must be 
conceived in the interests of “ the peace and govcrrjMcnc ” of a 
tract to which the Statute of 1870 has been m npplM‘.»blj. This 
is in accord with actual practice, reaching buck Ut of the 

earliest, and extending to some of the latest. Regulations rnado under the 
Statute. Thus for instance s. 15 of the Andaman and Nicobar Islands 
Regulation, 1874 (IV of 1874),2 enacted that “ the Governor-General 
in Council may from time to time empower any Court or authority 
within British India and beyond the limits of the settlement \iO confiim 
and modity or reverse any order or sentence passed in any criminal trial 
by any officer within such Settlement by s. 76 of the Arakan Hills 
Civil Justice Regulation, 1874 (VIII of 1874), the Judicial Commissioner 
(sitting in Rangoon) was empowered to call up^ appeals ; and by s. 7 of 
the British Baluchistan CiviJ Justice Regulation, 1896 (IX of 1896), 
the Chief Court of the Punjab is declared to be the High Court in 
divorce proceedings for British Baluchistan. Such provisions have been 
acted upon ; and the view that they are within the scope of the law- 
making power of the statute of 1870 has not so far, except by the Chief 
Court of the Punjab in a recent case, been judicially condemned. But 
the Advocate General of Bengal (the late Sir C. Raul) once advised to the 

^ For the despatch see Maine’s Minutes, Nos. 67 and 69 at pp. 158 
and 161. 

® Reg. IV of 1874 has been repealed and re-enacted by Reg. Ill of 
1876. 

E 
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contrary— bis opinion, dated the I6tli September, 1898, in Home 
'tj .I'.t'. i i!L*sr ‘<n.’^rf.s...Vr-c. 1899, Ko. 101, and recently a Pull Bencb 
il il‘c rj'ijn'j C'"-’.- r C\ ui< !c-*dthat the Court had no juiisdiction to 
hear an appeal transferred to it, under a Eegulation not applicable to 
the Punjab— /See Leg. Dep. IT. 0. Nos. 437 of 1906 and 60 of 1907. 
In order to set this question at rest sub-section (3a) has been 
inserted by the Government of India (Amendment) Act, 1916, s. 2, which 
also validates laws made as well before as after the commencement of that 
Act. See Leg. Dep. TJ. 0. 33 of 1916. 

Merely formal amendments may he made by the Government of 
India, without reference to the Local^ Government concerned, in the 
draft of a Regulation proposed under this section ; but, where material 
amendments affecting the substance are deemed necessary, the draft Re- 
gulation should be sent back to be proposed afresh after revision. For 
a draft altered as to form and forthwith passed, see Leg. Dep. 
U. 0. No. 124 of 1873 : for a diaft sent back for revision and re- 
submission, see Leg. Dep. U. 0. No. 160 of 1873 j Leg. Dep. Progs. 
May, 1916, Nos. 31-^86. 

Suh-section (4) : For tbe places to which section 1 of the Govern- 
ment of India Act, 1870, has been declared applicable, see Appendix B to 
the Scheduled Dislricts Act, 1874 (XIY of 1874), published amoag the 
General Acts, Vol. II. Such places become “ Scheduled Districts 
s. 1 of the Scheduled Districts Act, 1874 (XIV of 1874), and s. 3 f49) 
of the General Clauses Act, 1897 (X of 1897). 

It has always been thought that a draft of a Eegulation proposed 
under the Statute of 1870 should be considered at a meetina oi ihe 
Executive Council, and r. ?6 of the Buies of JBnsmess, post^ 2 lcqox^- 
ingly makes express provision for this. See the rule and the notes 
thereunder. 

It should be_bonie in mind that Regulations must be published in 
the Gasette of India and the local official Gazette, and that they do 
not come into force until they have been published in both. But there 
are — 566 the fir^t note to r. 35 of the SecrelciTiat Inst ructionst post 
no separate local Gazettes for Ajmer-Merwara and British Baluchistan, 
and Regulations relating to those Provinces are, perforce, published onlv 
in the Gazette of India, All the Regulations are. like Acts, numbered 
consecutively in a separate series for each calendar year. 

For form of notiEcation publishing a Regulation, App.XlI 
No. 11, post, rt' 


72. Thft Govemor-(^na-al may, in cases of emergency, rindian 
make and promnlgate Ordinances for the peace and good Connons Act, 
government of Butish India or any part thereof, and any 1861 , s. 23.1 
Ordnance so made shall, for the space of not more than 
SIX months trom its promulgation, have the like force of 
laws as an Act passed by the Governor-General in Leo-is- 
tu;e Conned; but the power of making Ordinances under 
this section is subject to the like restrictions as the power of 
the Goveinor-General in Legislative Council to make laws • 
and any Ordinance made under this section is subject to the 
like disallowance as an Act passed by the Governor-General 
in Legislative Council, and may be controlled or superseded 
by any such Act. 
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It sli oTild be noted that the powr to make and piomnlgate Grain- 
ances is conferred not on the Goveriior-Geneial in Council but on the 
Govern or • Gen eral personally. 

Feace and good government ” — see note to s. 71, ante. 

The power to make and promulgate Ordinances “ for i?ie peace 
and good government of British India or any ^art thereof *' does not 
empower the making of an Ordinance to have operation outside British 
India ; Leg. Dep. U. 0. 289 of 1916. 

As io ^promulgation, see Leg. Dept. IT. 0. 890 of 189G. 

This extraordinary power is not unlike that which was, for but a 
short time during the leigns of Henry YIII and Edward VI, placed in 
the hands of the Sovereign in Council in England by the Statute of 
Proclamations (31 Hen. 8, c. %)—see Dicev’s Laic of the Constitution, 
at p. 47. It was resorted to on only seven occasions before the 
present war ; once with the object oF restraining certain dramatic per- 
formances of a character calculated to c\ciie r.u-inl animosity ; once in 
order to deal with the disturbed state of the Agror Valley in the Punjab ; 
once in order to deal with seditious meetings ; thrice in connection with 
matters of purely fiscal importance ; and once in order to prohibit cotton 
gambling in Pengal. Since the outbreak of the war the power has been 
exercised frequently in connection with measures! necessitated by the 
war and once in connection with inquiries into Legislative Council 
ejection disputes. “ It is to be called into action only on urgent occa- 
sions, the reasons for a resort to it should always he recorded, and these, 
together with the Ordinance itself, si ould be submitted, without lo<?s of 
time, for the consideration of Her Majesty's Government.*’ — S'ee para. 
26 of the despatch from the Secretary of State (Sir C. Wood, afterwards 
Lord Hallifax), dated the 9th August, 1861 — App. II, jpost. 

For an example of a notification making and promulgating an Ordi- 
nance, see App. XII, Ho. Utmost. 


[Indian 
Councils Act, 
1861, ss. 29, 
45, 48 ; In- 
dian Coun- 
cils Act, 

1892, s. 6; 
Indian 
Councils Act, 
1909, ss. 1 
(I). 3 (4) ; 
Govt, of 
India Act, 
1912, ss. 1, 
3.] 


Local Legislatiires. 

73* (Z) For purposes of legislation, the Council of a Local legisla- 
Governor^ or of a Lieutenant-Governor having an Executive tures. 
Council, shall consist of the members of his Executive 
Council with the addition of members nominated or elected 
in accordance with rules made under this Act. 

[2) In the case of the Councils of the Governors of 
Madras and Bombay (and, if so ordered bj the Governor of 
Bengal, in the case of his Council), the Advocate General 
or acting Advocate General for the time being of the presi- 
dency shall be one of the members so nominated. 

[3) The Legislative Council of a Lieutenant-Governor 
not having an Executive Council, or of a Chief Commissioner 
shall consist of members nominated or elected in accordance 
with rules made under this Act. 

[4) Councils constituted as provided by this section are 
in this Act referred to as Local Legislative Councils, and 
Governors, Lieutenant-Governors and Chief Commissioners 
in Legislative Council are in this Act referred to as Local 
Legislatures. 

a* 
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[Indian 
Councils Act, 
1909, s. 1 (9); 
Govt, of 
Ind\a Act, 
1912, s. 1 

m 


As to the words rules made under this Act in sub-sections (1) 
and (S) see sections 74, 76, 134 (7), post. 

Under tlie Pr-ru! for the Local Legislative Councils (with 
the exception of those for the three Presidencies) the nomination of 
members requires the sanction of the Governor-General personally. 

As to power to create Executive Councils for Lieutenant-Governors, 
see section 56, ante. 

As to the power of the Secretary of. Stale to suspend or revoke the 
appointment of a Governor’s Executive Council, see s. 46 (3), ante. This 
power has never been exercised. 

Legislative Councils have been constituted for all the existing Gover- 
nershiu'j and Lieutenant-Governorships and for the Chief Cominis- 
sioncrsliip'i of Assam and the Central Provinces. As to power to con- 
stitute new Legislative Councils for future Lieutenant-Governorships and 
other Chief Commissionerships see section 77, post. 

A Legislative Council could probably not he established for Agra 
if constituted a Presidency with a Governor in Council under section 
52, ante, since that section definitely prescribes the terms and conditions 
under which sucli a Presidency may be constituted —see note to that 
section a7ite. 

It should he noted that in the case of the Madras and Bombay Legis" 
lativo Councils, the Advocate General must he a nominated member ; in 
the^case of Bengal the Advocate General need not be nominated. 

Under the Imperial Council Eegulations no person who is elected 
or lie minuted to that Council may retain his seat on a Local Council. . 

74. (/) The number of Additional Members nominated Constitution 
or elected to the Legislative Council of the Governor of begisla- 
Bengal, Madras or Bombay, tbe number of such members 
required to constitute a quorum, the term of office of such Madras^and 
memliers, and tlio manner of filling casual vacancies occur- Bombay, 
ring by reason of absence from India, inability to attend to 
duty, death, acceptance of office, or resignation duly accepted 
or otherwise, shall, iu the case of each such Council, be such 
as may be prescribed by rules made under this Act : 

Provided that the aggregate number of members so 
nominated or elected shall not exceed the number specified 
in. that behalf in the second column of the First Schedule 
to this Act. 


(a) At least one-half of the Additional Members nomi- 
nated or elected to any of those Councils must be persons 
not in the civil or military service of the Crown in India • 
and if any such person accepts [any office of profit] under 
the Crown in India his seat as a member shall thereon be- 
come vacant. 

(S) An Additional Member of any of those Councils is 
not entitled to be present at meetings of the Governor's 
Executive Council. 


[Indian 
Councils Act, 
1861, s. 29; 
Indian 
Councils Act, 
1909, s. 1(1); 
Govt, of 
India Act, 
1912, s.l 

m 


(4) The Governor- General in Council mavy with the [Indian 
approval of the Secretary of State in Council, mate rules as Councils Act, 
to the conditions under which and manner in which persons 
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resident In India may be nominated or elected Additional 
Members of any of those Legislative Councils^ and as to the 
qualifications for being and for being nominated or elected, 
an Additional Member of any of those Councils, and as to 
any other matter for which rules are authorised to be made 
under this section, and also as to the manner in which those 
rules are to be carried into effect. 

[(4^) Rules made under this section may provide for the 
final decision of doubts or disputes as to the validity of an 
election.] 

\[4l) Subject to any rules made under this section, any 
person who is a ruler or subject of any State in India shall 
be eligible to be nominated a member of a Legislative 
Council.] 

(5) All rules made under this section shall be laid before rr j* 
both Houses of Parliament as soon as may be after they are Councils Act 
made, and those rules shall not be subject to repeal or 1909, s. fJ] 
alteration by the Governor-General in Legislative Council. 

This section find the next relate only to the Legislatiyc Councils of 
the three Presidencies of Bengal, Madras and Bombay. 

“ Bulcs made under this Act'' — 8ee sub-section U), and s. 134 
{7),iwst. 

As in section 63 (Sj, the words ‘^any office of profit have been 
substituted for the words " office in sub -section of this section by 
the same Statute. For definition of office ” see s. 184 j)ost, 

Iversons not in the Ci oil or Military Service of the Crown ." — ^ 

See notes re the expression “ non-official persons ” under s. 63, ante. 

Qonvpare the suh*sectIous of this section with the corresponding 
snb-sections of section 63, ante^ and see notes thereunder. 

The existing liOj^nilullous under sub-section {i) are those which were 
made for Legislative Councils of the Presidencies under section 6 of the 
Indian Councils Act, 100.), by the Guvernor- Genera I in Council. The 
Regulations provide for a non-official majority in the case of eaffi of 
these Councils, 

Sub-sections {ia) and {ib) which are similar to sub-sections 
and (^i), respectively, of section 63, have been insertel by the Govern- 
ment of India (Amendment) Act» 1910, s. 1, which also validates past 
rules and nominations. 


There is no provision in the for the Local Legislative 

Councils to enable subjects of blative states or persons who are not 
British subjects to be elected to those Councils. Such persons may 
however hd'elected to the Governor-GeneraVs Legislative Council with 
the special sanction of the Governor-General in Council— Reg. IV 
(a), proviso. 


[Indian 


75. il) The Legislative Goanoil of the Goveraor of i^getines of 
CounMis Act, Bengal, Madras or Bombay shall assemble at such times and Legigiativo 
1861,8. 36; places as the Governor appoints. Councils of 

Inlt ft. (2) Any meeting of the Council may be adjourned by ^ 

1912, s, 1 ( 1 ).] tbe Goveraor, or, under Jus authority, by the other person 
presiding. 
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(5) In the absence of the Governor from any meeting of [Indian 
the Council the person to preside thereat shall be the Vice- Councils Act, 
President of the Council, or, in his absence, the Senior Civil 34; 

Member of the Executive Council present at the meeting, 
nr, during the discussion of the annual financial statement 1909, ss. 4, 
or of any matter of general public interest [or when ques- 5 ; Govt, of 
tions are asked] the Vice-President or the member appointed India Act, 
to preside in accordance with rules made under this Act. 

(4) If any difference of opinion arises on any (juestion [Indian 

brought before a meeting of the Council, the person presid- Councils Act, 
iug shall have a second or easting vote. 1861, s. 34,] 

Sec notes to s. 72, Uhert's Digest. 

Comjgare this section with section 64, antCf and see notes there" 
under. 

“ Preside Jit of the Cowncil,*^ — See s. 48, ante. 

Senior Civil Member'* -^See s. 51, ante^ and notes thereunder. 

As to the “ Pinancial statement^ etc.f and “ rules made under 
this Act" see further s, 80 (3), post. 

The words ** or when questions are asked were inserted in sub- 
section (3) by the Government of India (Amendment) Act, 1916, Sch. 
s. 80 {%\post. 

Oonstitutiou 76. (7) The number of members nominated or elected to [Indian 
of Legislative Legislative Council of a Lieutenant-Governor or Chief Oonncils Act, 
Lieutenant Commissioner, the number of such members required of * 

Governors coQstitufcc a quorum, the term of office of such members, and ^ot 

and Chief the manner of filling casual vacancies occurring by reason of 1912, s. 3.] 
Commis- absence from India, inability to attend to duty, death, accept- 

sioners. qJ office, or resignation duly accepted, or otherwise shall, 

in the case of each such Council, be such as may be pre- 
scribed by lules made under this Act : 

Provided that the aggregate number of members so nomi- 
nated or elected shall nob, in the case of any Legislative 
Council mentioned in the first column of the First Schedule 
to this Act, exceed the number specified in that behalf in the 
second column 0? that Schedule. 

(9) At least one-third of the persons so nominated or [Indian 

elected to the Legislative Council of a Lieutenant-Governor Councils Act, 

or Chief Commissioner must be persons not in the civil or ^^^1» J 

military service of the Crown in India. , 

' Councils Act, 

1909, s. 1 (i)j 
Govt, of 
India Act, 
1912, 8. 3.] 

(5) The Governor-General in Council may, with the rindim 
approval of the Secretary of State in Council, make rules as Councils Act, 
to the conditions under which and manuer in which persons 1909, s. 6.] 
resident in India may be nominated or elected members of 



[Indian 
Councils Act, 
1909, 8. 6.] 


[Indian 
Councils Act 
1861. 8s=. 46, 
47 and 49.] 
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any of those Legislative Councils, and as to the qualificationii 
for being, and for being nominated or eleuted, a member of 
any of those Councils, and as to any other matter for which 
rules are authorised to be made under this section, and as to 
the manner in which those rules are to be carried into effect. 

Eules made under this section may provide for the 
final decision of doubts or disputes as to the validity of an 
election.] 

[(So) Subject to any rules made under this section, any 
person who is a ruler or subject of any State in India shall 
be eligible to be nominated a member of a Legislative 
CouneiL] 

{ 4 ) All rules made under this section shall be laid before 
both Houses of Parliament as soon as may be after they are 
made, and those rules shall not be subject to repeal or altera- 
tion by the Governor-General in Legislative Council. 

Sec notes to s. 73, Ilhert*s Digest^ and s. 73 (I), (S), ante and 
notes thereunder. 

This and the next two sections relate only to Legislative Councils of 
Lieutenant-Governors and Chief Commissioners. 

Comjmre this section with sections 63 and 74, ante, and see the 
notes thereunder. 

Subsection [2 ). — It may be noted that though in sub-section (I) 
tbe words “ casual vacancies occurring by reason of . . accept- 

ance of office*^ occur, sub-section (9) does not contain provisions corre- 
sponding to the provisions contained in tbe latter haff of ss. 63 (3) and 
74 (2), ante, under which the seat of a non-offic'al Member shall be- 
come vacant on his accepting any office of profit under tbe Crown. 

This omission was deliberate and due to the decision of the India 
Office Advisory Committee that s. 48 of the Indian Councils Act, 1861, 
should he read as not extending to Legislative Councils of Lieutenant- 
Governors the provisions of s. 20 as to vacation of seats on acceptance 
of office. For a discussion as to the effect of the omission and the question 
whether a rule containing such provisions would be infra vires of sub- 
section (9) of this section, see Leg. Dep, u. o. Nos. 621 of 1916 
and 206 of 1917. 

The existing rules under sub-section (3) are the Regulations which 
were made under s. 6 of the Indian Councils Act, 1909, by the Governor- 
General in Council. 

Sub-sections {Sa) and {3b) coiTespond to sub-sections (6ct) 
and (66) in s. 63, ante, and (4a) and (46) in s. 74, ante, and were 
inserted by the Government of India (Amendment) Act, 1916, s. 1 (9), 
which also validates past rules and nominations, 

Tbe Regulations provide for a non-official majority in the case of 
each Council. 

As to vacancies in Local Legislative Councils, see s. 93, post. 

77. { 1 ) When a new Lieutenant-Governorship is consti- Power to 
> tuted under this Act, the Governor- General in Council may, 
by notification, with the sanction of His Majesty previously legislatures, 
signified by the Secretary of State in Council^ constitute the 
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Lieutenant-Governor in Legislative Council of the province, 
as from a date specified in the notification, a Local Legisla- 
ture for that province, and define the limits of the province 
for which the Lieutenant-Governor in Legislative Council 
is to exercise legislative powers. 

(2) The Governor-General in Council may, by notifica- [Govt, of 
tion, extend the provisions of this Act relating to Legislative India Act, 
Councils of Lieutenant-Governors, subject to such modifica- 1^12, s. 3.] 
tions and adaptations as he may consider necessary, to any 
produce for the time being under a Chief Commissioner. 

See notes to s. 74, llhert^s Digest, 

As to coustiiation of new Lieutenant- Governorships, see s. 63 (2), 
ayite. 

Legislative Councils for the Lieutenant- Governorships of Burma, 

Eastern Bengal and Assam and Bihar and Orissa and for the Chief 
Cori’''' 3 «s’o''>er«h^p<» of Assam and the Central Provinces were constituted 
u'lU" '.(oav Councils Act, 1861, and the Government of India 
Act, 1912. . , 

It would appear from the context that the power given by s. 47 
of the Indian Councils Act, 1861, was intended to bo exercised for 
purposes of legislation only. Thus, in 1871, the Bombay Legislative 
Council passed a Bill to bring under the General Regulations and Acts 
in force in that province certain villages received in exchange from His 
Highness the Nizam of Hyderabad, It was found that the limits of 
the province bad never been altered under section 47 so as to include 
tl’C^e vi^'puro® and the Government of India were advised that the 
■ ‘g -’‘.■'i V.-' uUrcc vires-^Bee Leg. Dop. A Pros., August, 1871, 

Nos. 1-9. 


The xiresent section read with s, 63 (5), antOt however, appears to 
make it clear thot the power to create a new Lieutenant-Governorship and 
tlie iiowcr to consibi.LO n Legislative Council for a newly created Lieute- 
uaut-Governorsiiip are distinct. As to power to create now Chief Com- 
'Ji'-*. SCO s. 59, ciiitc, 

s' ou’d i‘c noted that a notification under sub-section (9) does 
not require the sanction of His Majesty, but a further notification con- 
stituting a Legislative Council for a Chief Commissi one rsbij), under 
sub-section U) as so extended, would probably require such sanction. 
Bee Home l3ep. Proclamation No. 2642, dated 14th November, 
1912, G-aaette of India, 1912, Pt. I, p. 1383, in respect of the terri- 
tories under the Chief Commissioner ot Assam, and Proclamation 
No. 7643, ihid, and papers relating thereto. 

No new Local Legislatures have been constituted since the passing 
of the Government of India Act,’ 19 15, but for Proclamations consti- 
tuting Local Legislatures for Bihar and Orissa, Assam and the Central 
Provinces, see the Gazette of Didia, 1912, Ft. I, p. 364, ihid, p. 1383, 
and ibid, 1913, Pt, I, p. 1068, respectively. 


Meetings of 
LeLrisl‘'.i ivc 
Co.>nciS cf 
Lieutenant- 
Governors, or 
Chief Com- 
missioners. 


78. {!) Every Lieutenant-Governor who has no Execut- [Indian 

ive Council; and every Chief Commissioner who has a Councils Act, 

Legislative Council; shall appoint a Member of his Legisla- » 

tive Council to be Vice-President thereof. . . 

Councils Act, 

(2) In the absence of the Lieutenant-Governor or Chief 1909, ss. 4, 6; 
Commissioner from any meeting of his Legislative Council 

India Act, 
1912, 8. 3.] 
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the person to preside thereat shall be the Vice-President of 
the Council, or, in his absence, the Member of the Council 
who is highest in official rank among those holding office 
under the Crown who are present at the meeting, or during 
the discussion of the annual financial statement or of any 
matter of general public interest [or when questions are 
asked], the Vice-President, or the Member appointed to 
preside in accordance with lules made under this Act. 

(3) If any difference of opinion arises on any question 
brought before a meeting of the Council, the person presid- 
ing shall have a second or casting vote. 

See notes to s. 76, Ilherfs Digest. 

As to the Legislative Council of a Lieutenant-Governor who has an 
Executive Council, see s. 73 (i), ante. See also s. 73 (5), ante, 

“ Vice’D resident of the Council *’ in sub-section (J9) includes a 
Vice-President appointed under s. 56, ante, by a Lieutenant-Governor 
who has an Executive Council. As to ai)pointmeut of a Vice-President, 
see notes to as. 43 and 56, a^tte. 

The words highest in official rank among those holding office 
under the Orozow” must be taken to mean the official Member who 
holds the highest place in the Warrant of Precedence, and not to be 
limited in favour of the Advocate-General by the ref erence to office 
under the Crown”. See Leg. Dep. u. o. No. 774 o£ 1900. 

As to the expression ‘^office under the Crown”, see notes under 
s. 63, ante, and definition of “ office ” in s. 134, post. 

The word “ or when questions are asked ” were, as in s. 

64 (B) and 75 (5), ante, inserted by the Government of India (Amend- 
ment) Act, 1916, Sch. 1—See s. 80 (3), post. 

As to “ the Annual financial Statement, etc**, and “ rules made 
under this Act ” see sections 80 (3) and 134 (7), post, 

[Indian 79. {1) The Local Legislature of any province has power, I' of ^ 

Councils Act, subject to the provisions of this Act, to make laws for the Legis- 

43 ^ 48 ^*^* and good government of the territories for the time 

Indian being constituting that province. 

Councils Act, (;8) The Local Legislature of any province may, with 
1892, s. 5J previous sanction of the Governor- General, but not 

otherwise, repeal or alter as to that province any law made 
either before or after the commencement of this Act by any 
authority in British India other than that Local Legisla- 
ture. 

(3) The Local Legislature of any province may not, 
without the previous sanction of the Governor-General, make 
or take into consideration any law — 

(.z) affecting the public debt of India, or the customs 
duties, or any other tax or duty for the time 
being in force and imposed by the authority 
of the Governor-General in Council for the 
general purposes of the government of India ; or 



6S TBCE GOVEJJ.NMENT OF IKDIA ACT, 1916. 

(5) regulating: any of the current coin, or the issue of 
any bills, notes or other paper currency ; or 

(c) re^’-ulating the conveyance of letters by the post 

office or messages by the electric telegraph ; or 

(d) altering in any way the Indian Penal Code ; or 
affecting the religion or religious rites and usages 

^ of any class of British subjects in India ; or 

(/) affecting the discipline or maintenance of any 
part of His M ajesty^s naval or military forces ; 
or 

(^) regulating patents or copyright ; or 

(//) affecting the relations of the Government with 
foreign Princes or States. 

(4) The liocal Legislature, of any province has not 
power to make any law affecting any Act of Parliament. 

{5) Provided that an Act or a provision of an Act made 
by a Local Legislature, and subsequently assented to by the 
Governor- General in pursuance of this Act, shall not be 
deemed invalid by reason only of its requiring the previous 
sanction of the Governor-General under this Act. 

See notes under s. 76, ILhert*s Digest, 

Local Legislature:*’— ' See s. 73 (4), ante. 

^^SahJcettothegyrovisionsoftliisAct** refers to sub-sections (^) 
to (o) of this section and ss. 80, 81, 82, %tost. 

JPeacc and good government:* — See note to s. 71, ante, 

Comjyave s, 65 (7), under which the Indian liGgislaiive Council has 
certain extra-territorial legislative powers ; but tl e powers of a Local 
Legislature are ttrictly territorial. 

The *‘pievious sanction*’ required by sub-sections (5) and (.5) 
should bo obtained from the Governor-Geneial personally before the 
measure is introduced. It would be unconstitutional to substitute 
general orders tor such sanction : Leg- Dep. u. o. No. 394 of 1918. 

Nevertheless a Local Legislature cannot amend the'Colonial Courts of 
Admiralty Act, 1891 (X.VI of 1891), inasmuch as authority to 

pass that Act was confeired on the Council of the Governor-General, by 
the Colonial Courts of Admiralty Act, 1890 (53 & 54 Viet., c. 27) ; 
Leg. Dep. u, o. No. 619 of 1899. 

As to the power of a Local Legislature to make laws conferring juris- 
diction over European British subjects, see s. 84(c), and not e * 

thereto. 

As to the power of a Local Legislature to pass any Act which would 
prevent a subject from suing tho Secretary of State iu Council in a 
Civil Court, see s. 32 (2), ante, and notes thereunder. 

The interesting point whether a Local Legislature in India can create 
a Corporation — as it has frequently purported to do - was raised, but not 
decide, in Sari y. Secretary of State for India (1903), I. L. R. 27, 
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Bom., at p. 442. But see Hell v. JS^unlcijpal Commissioners for IMadras 
(1901), I. li. B. 25, Mad., 457. In England the Sovereign's consent 
(express or implied) is by prerogative necessary, and even a statutory 
Corporation is no exception, because the Royal Assent is essential to 
the validity of the constituting statute. whether the non- 

exercise of the power of disallowance reserved for the Crown in s. 82 is 
sufficient in the case of an Indian enactment creating a Corporation. 
See also s. 84 (a), post^ 

In his Despatch No. 44, dated Srd December, 1896, the Secret- 
ary of State (Dord George Hamilton) remarked that it appeared 
inconvenient to incorporate as part of a general Act, sections which are 
passed by a Local Legislature and are only intended to ha\ e a local 
application*'. Therefore, where a Local Legislature repeals or amends a 
general Act, it ought not to do so textually, hut should enact the 
modifying provisions desired asi a separate Act of the Local Legislature 
to take effect, with the previous sanction of the Governoi -General, 
notwithstanding anything contained in the general Act. — Leg, 
Dop. u. o. Nos. 54 of 1911, and 206 of 1911. 

The term ** affecting " as used in sah-section (5) mnst be construed 
to mean ** relating to** and not merely to mean ** affecting 
partem u. o. No 136 of 1883. Thus clause {a) would cover any 
bill imposing taxation, including local taxation. 

Clause (a) : It should be noted that clause (a) refers to taxes, etc., 
^‘for the time hcing tn force'* whereas s. 43 (i) of the Indian Councils 
Act, 1861, referred to taxes, eto.,“ note in force ** which was held to limit 
the sub -section to taxes, etc., in force at the commencement of that Act ; 
Leg. Dep. u, o, No. 547 of 1912. 

Clause (d) : As to the meaning of the words altering in ang toay*' 
in clause (<f), see the Despatch from the Secretary of State (Sir C. Wood, 
afterwards Loid Hallifax), dated 1st Deoember, 1862, and the notes 
thereto in App. VI, post. Should a Local Legislature desire textually 
to amend the Indian Penal t'ode, or to restrict its operation, or other- 
wise to alter its provisions, the previous and peisonal sanction of the 
Governor-General would be required, by this clause. But cases of this 
kind are, it is believed, unknown, and the most that the Bills of Local 
Councils ever do in this connection is to enlarge the volume of penal 
law hy constituting new and special offences and addin fresh penal 
sanctions. The Secretary of State in 1862 seems to have admitted that 
such a penal clause could scarcely be said, as a mo.ltor strictissimi 
Jurisy to ** alter in any way ** the Indian Penal Code of 1860; but he 
desired that legislation of this kind should be jealously guarded, and, 
in consequence, he directed that no Bill of a Local Council containing a 
penal clause should bo introduced without the administrative sanction 
of the Governor-General in Council. Effect is given to this direction 
by s. 3 (i) of the Instructions to local G-overnments regarding 
legislation in Local Councils., post. When a Bill is received from a 
Local Government, its loenal clauses as well as other provisions are 
considered administratively by the Administrative Department con- 
cerned in precisely the same manner as with any other case ; and on 
its return to the Legislative Department, that Department does not 
submit the penal clause to the Governor- General unless — 

(<x) it considers that the penal clause alters in any way ** the 
Indian Penal Code and, therefore, requires the Governor- 
General’s personal sanction ; or 

(5) any objection is raised, in which case the penal clause must 
be referred to the Governor- General under r. 10, or, 
it may be, r. 11 (2), of the Mules of Husiness, post j 6r 
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(c) the Administrative Department concerned has expressed the 
opinion that the penal danse is, from the executive point 
of view, of such importance that it ought to be submitted 
to the Governor-General. 

Although rule 29 of the Buies of Business (see post) no longer 
requires the Legislative Department to refer unofficially to the Home 
Department every penal clause contained in a Local Council Bill, 
in all cases of importance such reference should be made. — See Leg. 

Dep. notes on the Bombay Abkari Act, 1S78 (Amendment) Bill, 

0, D. Nos. 211 and 1216 of 1912. 

Independently of this, every Bill of a Local Council must be sub- 
mitted to the Governor-General under s. 30 (3) of the Buies of Bust- 
nesSj post. 

Clause (e) : Hindu law and^ Muhammadan law are so essentially 
religious that ary measure affecting either would seem to require the pre- 
vious sanction of the Governor-General under clause (e) — see Leg. 

Dep. u. 0 . No. 344 of 1897. Legislation relating to religious 
endowments would also require such sanction which must be given in 
each individual case and no general permission can be given to a 
Local Government to proceed upon its own lines : Leg. Dep. 
u. 0 . No. 394 of 1913. In 1916, \he Governor-General refused sanc- 
tion to the introduction in the Bengal Legislative Council of a non- 
official Member’s Bill for the Eegistration of Wakf Estates and control 
of mutaioallis of such estates : Leg. Dep. u. o. No. 216 of 1916. 

Clause (/) ; Since even the Goveinor-GeneraVs Council is, by 
s. 65 (2), ante, precluded from legislating so as to repeal or in any 
way affect the Army Act (44 & 45 Viet., c. 58), it follows that the 
Governor-General could not sanction the introduction into a Local Council 
of any such measure though he could sanction legislation affecting the 
Indian Army Act, 1911 (VIII of 1911). 

Suh-section {i\ : As to the meaning of ‘^affecting^’, see note to 
s, 65 (5), ante. A Local Legislature cannot extend the territorial oper- 
ation of an Act of Parliament — see u. o. No. 3277, October, 1881, 

Apart from statutory restrictions, no Local Government can, under 
the Instructions to Local Govern77ients, introduce any Bill in the 
Local Council without obtaining the express or tacit approval of the 
Government of India and the Secretary of State : Leg. Dep. 
u. 0 . No. 547 of 1912. Similarly in the case of Bills by non- 
official Members of Local Councils, the Local Governments in granting 
or withholding sanction to such Bills are hound to follow any executive 
instructions issued by the Government of India by reason of the 
statutory powers of control {see sections 33 and 45, aoite) vested in the 
Government of 'India, Leg. Dep, u. o.* No. 547 of 1912. See rule 
10 of the Instructions to Local Governments regarding Legislation^ 
post, * 

As to assent to and disallowance of Acts of Local Legislatures, see 
ss. 81 and 82, post, and as to validity of certain laws, see s, 84, post. 

Business at 80. {!) At a meeting of a Local Legislative Council no [Indian 
meetings. motion shall be entertained other than a motion for leave 
to introduce a measure into the Council for the prnpose of 
enactment, or having reference to a measure introduced or 
proposed to be introduced into the Council for that purpose 
or having reference to some rule for the conduct of business 
in the Council and no business shall be transacted other 
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[Indian 
Councils 
Act, 1909, 
ss. 5, 7.] 


than the consideration of those motions or the alterations of 
those rules. 

(S) It shall not*be lawful for any Member of any Local 
Legislative Council to introduce, without the previous sanc- 
tion of the Governor, Lieutenant-Governor or Chief Com- 
missioner, an 3 r measure affecting the public revenues of the 
province or imposing any charge on those revenues. 

(3) Notwithstanding anything in the foregoing provi- 
sions of this section, the Local Government may, with the 
sanction of the Governor-General in Council, make rules 
authorising, at any meeting of the Local Legislative Council, 
the disoupsion of the annual financial statement of tlie Local 
Government, and of any matter of general public interest, 
and the asking of questions, under such conditions and 
restrictions as may he prescribed in the rules. Rules made 
under this sub-section for any Council may provide for the 
appointment of a Member of the Council to preside afc any 
such discussion [or when questions are asked] in the place of 
the Governor, Lieutenant-Governor or Chief Commissioner, 
as the case may be, and of the Vice-President, and shall be 
laid before both Houses of Parliament as soon as may be 
after they are made, and shall not be subject to repeal or 
alteration by the Governor-General in Legislative Council 
or the Local Legislature. 


See notes under s. 77, Hlert's Digest, 

Compare this fection with s. 67, anie^ and see notes thereunder. 

As to the question whether a Legislative Council can legally be 
summoned for any business other than purely legislative business, see 
note to s. 67, ante, 

“ D^les fo> tlie\condiict of the hisiness in the Council^ — These 
words in suh-section (l) must, in view of the provisions of sub-section 
(5), be taken to refer to the rules for the conduct of legislative business 
proper referred to in s. 83,y)o^^. 

“ Affecting the fullic Tevenu''sf — See note to s. 67 (9), ante, 

** Vice-President,” — See ss. 75 and 'Infante. 


The words “ oi* v'l qvcs^icvs a^e ashed” in sub-section (3) 
were inserted by the of l* -I’m (Amendment) Act, 1916, Scb., 

I, cf. ss. 75 (3) and 78 (9), ante. 


[Indian 81. {T) When an Ac has been passed at a meeting of a Assent to 

Councils Local Legislative Council^ the Governor, Lieutenant- of ^ 
^^^39^40 Governor or Chief Commissioner, whether he was or was not 
48; Govt!of in Council at the passing of the Act, may declare ^ 

India Act, that he assents to, or withholds his assent from, the Act. 

^ Governor, Lieutenant-Governor or Chief 

* Commissioner withholds his assent from any such Act, the 

Act has no effect. 


(3) If the Governor, Lieutenant-Governor or Chief 
Commissioner assents to any such Act, he shall forthwith 
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send an authentic copy of the Act to the Governor-General, 
and the Act shall not have validity nntil the Governor- 
General has assented thereto and that assent has been signi- 
fied by the Governor-General to, and published by, the 
Governor, Lieutenant- Governor or Chief Commissioner. 

( 4 ) Where the Governor-General withholds his assent 
from any such Act, he shall signify to the Governor, 
Lieutenant-Governor or Chief Commissioner in writing 
his reason for so withholding his assent. 

See notes under s. 78, XVbert* s Digest, 

The power of assenting or withholding asseot is conferred hy snh- 
section (/) on the Governor, hieutenant-Governor or Chief Ccm- 
missioner, in person. As to power of Local Legislatuies, see s. 79, ante. 

In the case of Bills by non-official Members the Local Government 
in as'?enting to, or witl holding assent from, such Bills when passed aie 
bound to follow any executive instructions issued by the Government of 
India by reason of the statutory poweis of control vested ss. 33 
and 45, ante) in the latter; Leg. Bep. n. o, hlo. 547 of 1912. 


Suh^section {S) requires Acts passed by a Local Legislature to be sent 
“forthwith for the Govern or-Generars assent. In view of the fact 
that in many instances Acts have not reached the Government of India 
till thiee months after the date on which they were passed, instructions 
were issued to Local Governments that Acts should be sent within one 
month of the date on which they are passed in the Local Council : Leg. 
Dep. B Pros., May, 1916, No. 247. 

The communication of the Govemor-Generars assent by telegram 
has been deemed sufficient — See Leg. Bep. A Pros., April, 1894, 
Nos. 42—49. 


Assent has been withheld— 

(1) bn grounds of principle and policy — Leg. Dep. A Pros., 

November, 1882, Nos. 1 — ^14; 

(2) on the ground that the local Act was inconsistent with some 

general Act or otherwise ultra ^ vires — Leg. Bep. A 
Pros., May, 1877, Nos, 89—97, and October 1877, Nos. 
8 -“ 22 ; 

(3) for defeds in form or drafting— Leg. Dept. A Pros., June, 

1872, Nos. 67 80, Jnly, 1878, Nos. 97 — 104, and Septem- 

93—103, and B Pros., Jnly, 1882: Nos. 
— Aid. I Tne later practice has been to avoid as much 
as possible criticism of the drafting of local Bills.] 

Where there is room for doubt whether an Act passed by a Local 
Legislatrie is tdfra vires or not, the practice is to give it the benefit of 
the doubt, and obtain the Governor General’s assent: and, even 
where it has been clear that an Act was ultra vires of 
::^ffisJafure, the Governor-General has nevertheleps given 


the Local 

It i. di«ci, to ^ “f.rs.t 

wWi — assent to Acts that ire^tiltra 


(a) on 


the ground of urgenev 
1882, Nos. 424—444 ; 


•'-See Leg. Bep. A Pros., April, 
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(5) on the ground that the conflict b etween the local law and the 
Imperial Act would in practice rarely, if ever, occur.— 
Bee Leg. Dep. A Pros., August, 1879, Nos. 1— 
17 { 

(c) on the ground of inconvenience to a Local Government in 
having to re-eiiuct the measure — Bee Leg. Dep. A Pros., 
July, 1876, Nos. 31—96 ; 

(c?) subject to the conditions— 

\i) that the obnoxious piovisions would he construed so as 
not to conflict with the Imperial Act . — Bee Leg. 
L’ep. A Pi os., July, 1878, Nos. 12—23 ; 

(iV) that the Local Government would take steps to repeal 
the ohnoxious provisions at the earliest possible date. — 
Bee Leg. Dep. A Pros., Seijtember, 1834, Nos. 32 - 
65. 

Bee, tooj the Madms Irrigation Bill— Leg. Dep. A Pros., August, 
1900, Nos. 14—21 ; and the Bombay Land-revenue Code Bill — thid, 
October, 1901, Nos. 1 — 25. 

In the case of the Oiissa Tenancy Bill, 1012, which was passed by the. 
Bengal Legislative Council immediately before Bengal was constituted a 
Governorship and tho new province of Bihar and Orissa was created, 
the Governor-Geaerars assent was withheld on the ground that the 
Lieutenant-Governor of Bengal and his Legislative Council had ceased 
to exist and that consequently the provisions of ss. 40 and 48 of the 
Indian Councils Act, 1861, could not be given effect to : Leg. 
Dep. A Pros., June, 1912, Nos. 56—58. A Bill was subse- 
quently introduced into, and passed by, the Bihar and Orissa Legislative 
Council as the Orissa Tenancy Act, 1913. 

Assent has been given to an Act passed by a Local Legislature even 
although it contained penal clauses to which the previous sanction of 
the Governor-General in Conncil had not been obtained, as required by 
the Secretary of State’s Despatch No. 35 (Legislative), dated Ist 
December, 1862, App. 

The Governor- General’s power of withholding assent from an Act 
of a Local Legislature is not compromised by the fact that the penal 
clauses have been approved, or that administrative approval of the 
measure has been expressed. — Seethe second proviso to r. 4 of the 
Instructions to Local Governments, ^ost. 

An Act of a Local Legislatoe does not become law until it has been 
assented to by the Governor-General, and such assent has been published. 
Hence it should be expressed so as to come into operation on a particular 
future date, unless there is in the local Statute-book such a provision 
as that to be found in s. 4 (I) of the Burma General Clauses Act, 1898 
(Burma Act I of 1898), s. 3 of the Punjab General Clauses Act, 1898, 
(Punjab Act I of 1808), or s. 6 (/) of the Bengal General Clauses Act, 
1899 (Bengal Act I of 1899). In that event the date on which each 
enactment actually came into force should be prominently indicated on 
all reprints of it. 

As to the saving of an Act requiring the previous sanction of the 
Governor-General which has been subsequently assented to by him, 
see s. 79 (5), ante* 

As soon as a law made by a subordinate legislature has been assented 
toby the Governor-General, it is published as an Act, and the Acts of 
each Local Council are numbered consecutively in a separate series for 
each calendar year. 
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A Local Legislature cannot extend the territorial operation of an Act 
of Parliament.— iS'ee Leg. Dep, in, o. No. S277, October, 1881. 

A Local Legislative Council may deal freely with the jurisdiction of 
the Courts in so far as that jurisdiction rests on an Act of the legis- 
lature in India.— s. 79(5), ante* 

As to the validity of a law made by a Local Legislature conferring on 
magistrates jurisdiction over European British subjects, see s. 84 (c), post. 

The power of a Local Legislature to make laws as to such jurisdiction 
was extended^ by the Indian Councils Act, 1871, which has been 
repealed by this Act. Section 2 of the Act of 1871 has been reproduced 
ill 8. 447 of the Code of Criminal Procedure, 1898. 

For form of recording assent, see App. XII, No. 13, post. 

[Indian 82. {!) When any such Act has been assented to by the q£ 

Governor-General^ he shall send to the Secretary of State an Crown to 
48 -Govt ' authentic eoiiy thereof, and it shall be lawful for His disallow Act 
of India Act, Majesty to signify, through the Secretary of State in f ^^^cal 
1912, ss. 1 Council, his disallowance of any such Act. Legislatures. 

(3) Where the disallowance of any such Act has been 
so signified, the Governor, Lieutenant-Governor or Chief 
Commissioner shall forthwith notify the disallowance, and 
thereupon the Act, as from the date of the notification, shall 
become void accordingly. 

This power of disallowance conferre.i on the Crown has apparently 
never been used. 

As in the case of Acts of the Governor- General’s Council, it is usual 
for the Secretary of S^ate to send a despatch intimating that an Act 
passed by a Local Legislature has been considered by him in Ccnincil and 
will he left to its opoiMtion. Copies of these despatches are sent to the 
Local Governments concerned ; hut, as explained in the note to s. 69, ante, 
action on a law need not be deferred pending the receipt of such an 
intimation. ‘ 


[Indian 83. {1) The Local Government of any province forp^u. 

Serss. 3?’ ^ Legislative Council is hereafter constituted Sid of 

48 j shall, before the first meeting of that Council, legislative 

of India Act, 'with the sanction of the Governor-General in Council, tnsiness. 
1912, sg. 1 mate rules for the conduct of legislative business in that 
G). 3«] Council (including rules for prescribing the mode of promul- 
gation and authentication of laws passed by that Council). 


(2) A Local Legislature may, subject to the assent of 
the Governor, Lieutenant-Governor or Chief Commissioner 
alter the rules for the conduct of legislative business in the 
Local Legislative Council (including rales prescribing the 
mode of promulgation and authentication of law passed by 
the Council) ; but any alteration so made may be disallowed 
by the Governor-General in Council, and if so disallowed 
shall have no effect. 


, .The mles referred to in this section are rules for the conduct of 
Ugtilatwe busineeB as distinct from the rules made under s. 80 (8), ante. 
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The Legislative Business Eules for Local Conncils which are now 
iu force were made under s. 37 of the Indian Councils Act, 1861, and 
have been amended from time to time. 


[Indian 
Councils Act, 
1861; s. 24.] 


Validity of Indian Laws, 

84. A law made by any authority in British India shall Removal of 
not be deemed invalid solely on account of any one or more 
of the following reasons 


certain 


{a) in the case of a law made by the Governor- Indian laws. 
General in Legislative Council [or a Local 
Legislature], because it affects the prerogative 
of the Crown ; or 


[Indian 
Councils Act, 
1861, ss. 14, 
33.] 


(J) in the case of any law, because the requisite 
proportion of members not holding office 
under the Crown in India was not complete 
at the date of its introduction into the Council 
or its enactment ; or 


[Indian 
Councils Act, 
1871, s. 1.] 


(c*) in the case of a law made by a Local Legislature^ 
because it confers on magistrates, being 
justices of the peace, the same jurisdiction over 
ISuropean British subjects as that legislature, 
by Acts duly made, could lawfully confer on 
magi«5trates in the exercise of authority over 
othoT British subjects in the like cases. 


[A law made by any authority in British India and re- 
pugnant to any provision of this or any other Act of Parlia- 
ment shall, to the extent of that repugnancy, but not other- 
vrise, be void.] 

See notes under s. 79, Ilberfs Digest,^ 

The words “ or a Local Legislature ” in clause (a) were inserted by 
the Government of India (Amendment) Act, 1916, s. 2 (2) which applies 
to laws made as well before as after the commencement of that Act. — 
See post. There was no such saving as regards Acts of Local Legisla- 
tures in the Indian Councils Act, 1861, and it was consequently inferred 
that a Local Legislature cannot affect the Boyal Prerogative. But the 
contrary was held in Bell y. Municipal Commissmiers for Madras 
(1901), 1. L. E., 25 Mad., 457. 

As to the Eoyal Prerogative and the application to an Indian Legis- 
lature of the rule of English law that the Crown^ is not bound by an 
enactment unless by express terms or necessary intendment, see notes 
to s. 1, ante. Under sections 20, 28 (5), 30 (5), ante^ the revenues of 
India and all Government property are vested in the Crown, and it is 
probable that the reference to the prerogative of the Crown, in clause 
(«) above relates specially to laws which might he^ held indirectly to 
affect the revenues of India, e. y., laws dealing with taxation or land- 
revenue. Under s. 106 (2) j post, revenue matters are excluded from the 
original jurisdiction of High Courts- 

Clause (5) refers to the provisions of ss. 63 (5), or 74 {2), or 76 (5), 
ante, as the case may be. 

Clause (c) was inserted by the Government of India (Amendment) 
Act, 1916, s. 2 (2), post, which applies to laws made as wellhefoie as after 
the commencement of that Act. [Cf. s. 2 of 28 and 29 Yict., c. 63 {Act 
to remove doubts as to the validvty of Colonial Laws) ] 

F 
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East India 
Company 
Act. 1793, 
s. 82 ; East 
India Com- 
pany Act, 
1818, 8. 89; 
Govt, of 
India Act, 
1833, rs.70, 
77 ; Govt, o; 
India Act, 
1853, s. 35 ; 
Indian 
Councils Act 
1861, s. 4 ; 
Indian 
Salaries and 
AlloTrances 
Act, 1880, 

2, 4.] 


Jiinsdietion over ^Eiiropean British Sithjecis'* i The power of 
a Local Legislature to make laws as to such lurisdictioii was extended 
by the Indian Councils Act, 1871. As to the difficulties which gave rise 
to the passing of that Act, see Leg. Dep, A Pros., September, 
1870, Nos. 7- 26. See in this connection Reg. v. Reay (7 Bom. H. C. 
E , Cr. p.6) and the remarks on that c»so in note in App, XI, 


PAET VIL 


Sat,abtes, Leave oe Absbkcf, Vacation op Office, 
Appointments, etc. 


85. (7) There shall be paid to ihe Governor-General ofq, . 

India, and to the other persons mentioned in the Second aljowaMea 
Schedule to this Act, out of the revenues of India, such of Governor- 
salaries, not exceeding in any case the maximum specified in General and 
that behalf in that Schedule, and such allowances (if any) «ertam other 
for equipment and voyage, as the Secretary of State in 
Council may by order fix in that behalf, and subject to, or iu 
default of, any such order, as a''e payable at the commence- 
ment of this Act : 

(2) Provided as follows : — 

(/i) an order affecting salaries of members of the 
Governor-GeneraPs Executive Council may not 
he made without the concurrence of a majority 
_ of votes at a meeting of the Council of India ; “ 

{h if any person to whom this section applies holds 
or enjoys any pension or salary, or any ofiice of 
profit under the Crown or under any public office 
his salary under this section shall be reduced by 
the amount of the pension, salary or profits of 
office so held or enjoyed by him ; 

(c) nothing in the provisions' of this section with 
respect to allowances shall authorize the imposi- 
tion of any additional charge on the revenues of 
India. 


(o) 'ffiie remuneration payable to a person under this 
section shall commence on his taking upon himself the exe 
cution of his office, and shall be the whole profit or advantage 
which he shall enjoy from his office during his continuance 
tlierein. 

See notes under s. 80, Ilherfs Digest 

“Maximim .specified in thf such statutory maximum 

has leen fixed m the Second S'lionnlc .is regards Ordinary mSTS 
t \\0 Governor-General s Executive Council. ^ i^emDeis ot 

The annual salaries of the Governor-General ‘in/l aF an n t 

^ Government Jf India 

(3 and 4 Will. 4, c. 85), fixed at “ two hundred and fnt+v +t L ° 

mpees ;■ and - ninety-six thousand sicoatmpeeS 
to such reduction as the Court of DirecfcoiN subject 

Board of Control, might at any time think fit. ' ’s. ?6^^®|,^so*fM• ‘iV'it 
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Leave of 
absence to 
Members of 
Executive 
Councils. 


fixed the salary of an “ Ordinary Member of tbe Council of India”, was 
virtually repealed by s. 4 of tie Indian Councils Act, 18G1, and subse- 
quently expiessly le) ealed by tbe Statute Law Revision Act, 1878 (41 
& 42, Yiet. c. 79). 'Ih.Q potver to reduce bad been exercised nioie than 
once and the salary stood at Rs. 7G,S00j?;e^‘ amiim in 1898, when tbe 
Secretary of State, acting with tbe advice of tbe Law Officerit on the 
view — formerly regarded as doubtful — that the power to reducti involved 
a power to raise, increased it to Rs. 80,000, which is tbe 

actual salary now ; -.'s' ra. 6 of despatch from the Secretary of 

State (Lord George Hamilton), No. 09 (financial), dated 7th April, 

1898. Sicca” signifies a seal or die, and the ‘‘ Sicca rupee ” was the 
Mughal rnpee, weighing 192 grs.5 of which 17C were pure silver. The 
exchange value was two shillings and two pence. 

As to allowaoiceff for equipment and voyage^\ — section 2 of the 
Indian Salaries and Allowances Act, 18S0 (43 and 44 Viet., c. 3) em- 
powered the Secretary of State in Council to fix, alter or abolish such 
allowances in the cases of the Goveriior-GeneiMl and the mciubeis of his 
Council, the Governors of Madras and Bombay and the Alembers of 
their Councils, the Commander-in-Chief of the Forces in India, and the 
Bishops and Archdeacons of Calcutta, Madras and Bombay. The Statute 
was applied also to the Governor of Bengal and the Meiiibeis of bis 
Council by tbe Government of India Act, 1912 (2 and 3 Geo. 5, c. 6), s. 

1. For the allowances now fixed, see the Civil Service Beyidcdions, 

Art. 1087, and App. 28. 

As to proviso fhj, see s. 9, ante. 

The words “ additional charge on the revenues of India ” 
in proviso (c) are taken from s. 4 of tbe Statute of 1880 refer- 
red to above but the word “additional ” presents certain difficulties 
of interpretation. What are the limits which it refers to? Does it refer 
to the old statutory limits fixed by s. 7G of the Government of India 
Act, 1833, which was repealed by the Sratute of 1880, or docs it refer to 
tbe limits imposed by rules or orders in force at tbe commencement of 
tbe present Statute of 1915? Tbe Government of India suggested the 
omission of this clause when considering tbe Consolidation Bill, 1914. — 

See Serial No. 40 in A Pros., March, 1915, Nos. 23—31 . 

Sul-section (3) wculd no dcirive Memleis of Council of the 
privileges and conveniences allowed to them in the matter of travelling, 
etc. : Leg, Dep. u. o. No. 201 of 1889. Nor would 
it require a Member to tale his seat under the usual formalities: 

Leg. Dep. u. o. No. 1064, December 1876. Salary will 
commence from the date on which he actually tahts charge: u. o. 

Nos. 261 and 290 of 1888. As to Commander-in- Chief, see u. o. 

No. 428 of 1899. 

For similar provisions as to the salaries and allowances of Judges of 
the High Courts and Bishops and Archdeacons, see &s. 104 and 118, 

'post, 

86. [ 1 ) Tbe Governor-Cienexal in Council may gvant 
to any of tbe Ordinary Members of bis Executive Council^ 1861 26^* ^ 

and a Governor in Council [and a Lieutenant-Governor in Govt, of 
Council] may grant to any Member of bis Executive Council, India Act, 
leave of absence under medical certificate for a period not 1912, s. 1 
exceeding six months. 

(2) Where a Member of Council obtains leave of absence 
in pursuance of this section, be shall retain bis office during 
bis absence; and shall on bis return and resumption of bis 

F % 
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duties be entitled to receive half his salary for the period of 
his absence ; but if his absence exceeds six months his office 
shall become vacant. 

The words in square bracirets in snb-section (1) were iiiBerted by the 
Government of India (Amendment) Act, 1916, Sch. There was 

formerly no statutory provision for the grant of leave to Members 
of a Lieutenant-Governor’s Executive Council. 

Having regard 1o s. 32 of the Interpretation Act, 18S9, there 
appears to he no legal bar to the granting of leave when and as often as 
it may be necessary so long as the absence does not exceed six months. 

It is doubtful if this was an intentional change from tie law under 
s. 26 of the Indian Councils Act, 1 861 : Leg. Lep, u. o. 206 of 1918. 

Qtcare whether the period of leave can be extended beyond six 
months hv prefixing or affixing holidays. — Application of Arts.* 687, 689 
of the Ciml Service JRequlations : Leg. Lep, ti. o. Nos. 173 — 244 
of 1914. ^ 

This section removes, in the case of an Ordinary Member of 
Council, the disability as regards the taking of leave to Europe still 
imposed on the Governor-General, the Governors of Madras, Bengal and 
Bombay and the Commander-in-Chief, by s. 87,jpo5^. 

Tinder s. 47(5), ante, should the Commander-in-Chief happen to 
be resident at Calcutta, Madras or Bombay — a contingency which has 
never occurred and is hardly likely to occur— he would, for the time 
being, he a member of the Local Executive Council. But he would still 
be under the disability imposed by s. 87 

Leave to an Ordinary Member of Council, if taken out of India, 
commences, in the absence of special orders to the contrary, on the day 
after he embarks at any port in India, except Aden, and ends on the 
day before be disembarks at any such port, provided that he has not 
been relieved of charge of his oflice until he embarks and that he 
resumes charge immediately upon his disembarkation.— the Civil 
hen'ice EepiJations, Art. 538. 

, notification granting an Ordinary Member leave, 

App. XII, No. 5, 

[East India (f) If the Govern or- General, or a Governor or the Provisions 

Company Commander-m-Chief _ o£ His Majesty’s forces in India, and, to absence 
.oi subject to the foregoing provisions of this Act as to leave 
of Mklct 4 ^ Ordinary Member of the Emutive Council 

1833, 8.79; or any member of the Executive 

Govt, of Council of a Governor departs from India, intending to 
1912*si*fi) ] Europe, bis office shall thereupon become vacant. 

***** Hi* 


See note (a) under s. 82, Bleri’s Digest. 

, ’’rords *' s«57ec^ #0 <7ie foregoing provisions of this Act as to 

r%f If 'r of 86, ante. Lading 

n* ’ follows that the Governor-General a 

Governor and the Commander-in-Chief aie the only three funobonaries 

*0 ^’’rope dming thei? 
nX®fof removed V rules mad^ 

undei s. A special Act of Parliament (60 Viet. Sess 2 a lew 

way)ass^ed to enable the Duke of Commander-ii-CHef 

jD Bojahay to visit England for the Jubilee of the late Queen Victoria. * 


as 
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[East India 
Company 
Act, 1793, 
s. 27 ; Govt, 
of India 
Act, 1833, 
s. 61 ; Ind- 
ian Coun- 
cils Act, 1861, 
s. 5.] 


[Govt, of 
India Act, 
1858, s. 63 ; 
Indian 
Councils 
Act, 1909, 
s. 4.] 


It should be noted that this sub-section does not apply to Lieute- 
nant-Governors or to members of a Lieutenant-Governor’s Executive 
Council. The salary of a Lieutenant-Governor ceases on his going on 
deputation to Europe but not his lien on his appointment ; Leg. 

Eep. u. 0 . No. 367 of 1913. 

Subsections (2), (3)^ fdj and (5) were repealed as obsolete by 
the Government of India (Amendment) Act, 1916, Sch. II, ^ost, — See 
in this connection notes (5), (c) and (d) under s. 82, Ilhert's Digest. 

88. {1) His Majesty may, by warrant under His Royal Conditional 
Sign Manual, appoint any person conditionally to succeed to appomt- 
any of the offices of Governor-General, Governor, Ordinary 
Member of the Executive Council of the Governor-General, or 
Member of the Executive Council of a Governor, in the event 

of the office becoming vacant, or in any otbei' event or con- 
tingency expressed in the appointment, and revoke any suck 
condition’d appointment. 

(S) A person so conditionally appointed shall not be 
entitled to any authority, salary or emolument appertaining^ 
to the office to which he is appointed, until he is in ilic actual 
possession of the office. 

See notes under s. 83, llhert's Digest, 

For form of notification making a conditional appointment, see 
App. XII, No. 2,:post, 

89. (^J If any person entitled under a conditional Power for 
appointment to succeed to the office of Governor-General, Governor- 
or appointed absolutely to that office is in India on or after Geneial to 
the event on which lie is to succeed, and thinks it necessary 

to exercise the powers of Governor-General before he^ takes taking seat, 
his seat in Council, he may make known by notification his 
appointment and his intention to assume the office of Govern- 
or-General. 

(S) After the notification, and thenceforth until he re- 
pairs to the place where the Council may assemble , he may 
exercise alone all or any of the powers which might be exer- 
cised by the Governor-General in Council. 

(li) All acts done in the Council after the date of the 
notification, but before the communication thereof to the 
Council, shall be valid, subject nevertheless, to revocation or 
alteration by the person who has so assumed the office of 
Governor-General. 

{4) When the office of Governor-General is assumed 
under the foregoing provision, the Vice-President, or, if he 
is absent, the Senior Ordinary Member of the Council then 
present, shall preside therein, with the same powers as the 
Governor- General would have had if present. 

Compare sub-teotion (d) with s. 42, ante, and see notes thereunder 
As to appointment of Vice-PreBident, see s. 38, ante. 
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Temporary 
vacancy in 
office of 
Governor- 
General. 


90. (1) If a vacancy occurs iu tke office of Governor- [Bast India 
General when there is* no conditional or other successor In Company 
India to Rupplv the vacancy, the Governor who was first Act, 1793, 
appointed to tk office of Governor by His Majesty shall hold CoTniS 
and execute tlie office of Governor-General until a successor 50 ^* 

arrives or until some person in India is duly appointed there- 


to. 

(S) Every such acting Governor-Geiieral 3 while acting 
as such; shall have, and may exercise, all the rights and 
powers of the office of Governor- General, and shall be enti- 
tled to receive the emoluments and advantages appertaining 
to the office, foregoing the salary and allowances apper- 
taining to his office of Governor; and his office of Governor 
shall he supplied, for the time during which he acts as 
Governor-General, in the manner directed by this Act with 
respect to vacancies in the office of Governor, 

[Indian (S) If, on the vacancy occurring, it appears to the Govern- 

Coancils Act, or, who by virtue of this section holds and executes the 
1861, s. 51.] of Governor-General, nejessary to exercise the powers 
thereof before he takes his seat in Council, he may make 
known by notification his appointment, and his intention to 
assume the office of Governor-General, and thereupon the 
provisions of this Act respecting the assumption of the office 
by a person conditionally appointed to succeed thereto shall 
apply. 


[East India 
Company 
Act, 1793, 

S8. 29, 30 ; 
Govt, of 
India Act, 
1833, 8. 62 ; 
Indian 

Councils Act, 
1861, s. 51; 
Indian 
Councils 
Act, 1909 ; 
s. 4] 


{ 4 ) Until such a Governor has assumed the office of 
Governor-General, if no conditional or other successor is on 
the spot to supply such vacancy, the Vice-President, or, if he 
is absent, the Senior Ordinary Member of the Executive 
Council shall hold and execute the office of Governor-General 
until the vacancy is filled in accordance with the provisions 
of this Act. 

(5) Ever^r Vice-President or other Member of Council so 
acting as Governor-General, while so acting, shall have, and 
may exercise, all the rights and powers of the office of Govern- 
or-General and shall be entitled to receive the emoluments 
and advantages appertaining to the office, forgoing his 
salary and allowances as Member of Council for that period. 


** When no provisional successor to the office of Governor-General 
shall be in India, any vacancy occurring in that office will, until the 
arrival of a successor appointed by His Majesty, be supplied by one of 
the highest functionaries in India holding office under the immediate 
appointment o£ the Crown, and, until ho assumes the function of Govern- 
or-General, the Government will be administered, as heretofore, by the 
SeniorOrdmary Member of Council, as would be done under the provi- 
sions of the 3rd and 4th Will. 4, c. 85, s. 62, if no provisional successor 
were on the spot . ' — See s. 37 of the Despatch from the Secretary of 
State (Sir C. Wood, afterwards Lord Hallifax), dated the 9th August, 
1861, jsost. Thus Lord Napier of Merohiston, Governor of Madras, 



[East India 
Company 
Act, 1793, 
ss. 29, 30, 

60 ; Govt, of 
India Act, 
1833, s. 63 ; 
Indian 
Councils 
Act, 1909, 
s. 4 ; 

Govt, of 
1 ndia Act, 
1912, s. 1.] 


[East India 
Company 
Act, 1793, 
8s« 31, 34 f 
Indian 
Councils 
Act, 1861, 
s. 27 ; Govt, 
of India 
Act, 19 J 2, 
s. L] 
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acted as Governor- Genenl until the arrival of Lord Northbrook after 
the assassination of Lord Mayo in 1872 ; and pending tlie assumption of 
office by Lord Napier, Sir John Stracbey officiated as Goveinor-Gene'ai. 

“ Conditional Successor* s. 88, ante. 

The words “ proviffions of this Act rcsjpectinff the assunjition, 
etc,” in feub-section (3) refer to s. 89, ante. 

Siih-section (4) : As to Vice-President and Senior Ordinary 
Member of Council^ &ee 6s. 38 and 42, and notes thereunder. 

91. [ 1 ) If a vacancy occurs in the oflSce of Governor T«niporary 
when no conditional or other successor is on the spot to 

supply the vacancy, the Vice-President, or, if he is absent, 
the Senior Member of the Governor’s Executive Council, or, 
if there is no Council, the Chief Secretary to the Local 
Government, shall hold and execute the olBce of Governor 
until a successor arrives, or until some other person on the 
spot is duly appointed thereto. 

(2) Every such acting Governor shall, while acting as 
such, be entitled to receive the emoluments and advantages 
appertaining to the office of Governor, foregoing the salary 
and allow'ances appertaining to his office of Member of Coun- 
cil or Secretary. 

Conditional Successor,” — See s. 88, ante. 

As to Vice-President sluH Senior Memlert see ss. 48 and 51, 
ante. Presumably by “Senior Member** here is meant the “Senior 
Civil Member” mentioned in ss. 51 and 75 (3). 

The words “ or ere uMio Cof^nc/7 ** refer to the pi o visions of 
s. 46 (3), antCi which confers on the Secretaiy of State the power to 
suspend or revoke the appointment of a Govenior’s Executive Council. 

92. (/) If a vacancy occurs in the office of an Ordinary Temnorary 
Member of the Executive Council of the Governor-General 

or a Member of the Executive Council of a Governor, and q£ 

there is no conditional or other successor present on the spot, Executive 
the Governor- General in Council, or Governor in Council, as Council, 
the case may be, shall supply the vacancy by appointing a 
temporary Member of Council. 

(2) Until a successor arrives the person so appointed shall 
hold and execute the office to which he has been appointed, 
and shall have, and may exercise, all the rights and pow'ers 
thereof, and shall be entitled to receive the emoluments and 
advantages appertaining to the office, foregoing all emo- 
luments and advantages to which he was entitled at the time 
of his being appointed to that office. 

(3) If any Ordinary Member of the Executive Council 
of the Governor-General or any Member of the Executive 
Council of a Governor is, by infirmity or otherwise, rendered 
incapable of acting, or of attending to act as such, or is 
absent on leave [or special duty], then, if any person has 
been conditionally appointed to succeed to his office and 



sa 


me GOVEENMBNT OP INBIA ACT, 1915. 

is on the spot, the place of that Member shall be supplied by 
that person, and, if no person conditionally appointed to 
succeed to the oflSice is on the spot, the Governor- General 
in Council or Governor in Council, as the case may be, 
shall appoint some person to be a Temporary Member of 
Council. 

{4) Until the return to duty of the Member so incapable 
or absent, the person conditionally or temporarily appointed 
shall hold and execute the office to which he has been ap- 
pointed and shall have, and may exercise, all the rights and 
powers thereof, and shall be entitled to receive half the 
salary of the Member of Council whose place he fills, and 
also half the salary of any other office which he may hold, 
if he hold any such office, the remaining half of such last- 
named salary being at the disposal of the Governor- General 
in Council or Governor in Council, as the case may be. 

(5) Provided as follows : — 

(rtp) no person may be appointed a Temporary Member 
of Council who might not have been appointed 
under this Act to fill the vacancy supplied by 
the temporary appointment ; and 

(b) if the Secretary of State inform the Govern- [Indian 
or-General that it is not the intention of His Councils 
Majesty to fill a vacancy in the Governor- Acb, 1874, 
Generals Executive Council, no tempoi'ary 
appointment may be made under this section 
to fill the vacancy, and if any such temporary 
appointment has been made before the date of 
the receipt of the information by the Governor- 
General, the tenure of the person temporarily 
appointed shall cease from that date. 

Conditional Successor ”~fSee s. 88, ante. 

Ordinary Member^ — The Commandev-!n-Chief is not an Ordi- 
nary Member but may be appointed an “ Extraordinary ” Member of 
the Governor-GoneraVs Council under s. 37, ante. He may, on the 
happening of the contingency mentioned in s* 47 (5), be temporarily a 
Member of a Governor’s Council. 

For form of notification appointing a temporary Member of Council 
tee App. XII, No. %:post. 

words irifiy^mity or otherwise in sub-section (3), 

Mr- Stokes in 1871 advised that these words might be construed as mean- 
ing « by infirmity or some other event not under the Member’s control ” : 

Leg- lf®P' A. ^ Pros, March, 1879, No. 3. A narrower 
construction was implied by the Secretary of State’s rulino- in the 
ease of Mr. Chaubal, Member of the Executive Council of the Glovernor 
of Jiombay, that, on his appointment as Member of the Public Services 
Commission, Mr. Chaubal must be held to have vacated his office of 
Urdmary Member of the Bombay Council though he had not tendered 
a lormal resignation, and that his inability to attend Council could not 
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be said to be due to big “ infirmity or otherwise ” within the meaning of 
8.27 of the Indian Councils Act, 1861 : Leg. Dep. u. o. Nos.l96 
and 317 of 1913. 

It was to meet this difficulty experienced in Mr. ChaubaVs case that 
the words or special duty were inserted in sub-eection (o) by the 
Government oE India, Amendment, Act, 1916, Sch. L — See Leg. 
Dep. u. 0 . No. 33 of 1316 {Explanatory Note to Bill), 

Proviso {a). — As to qualifications for office of Member of the Execut- 
ive Council of the Governor-General or a Govei nor — lespectivelv, 
ss. 36 and 47, ante. 

Proviso (5).— Would seem to apply only when there are six Ordinary 
Members of the Governor-Generars Council — c/. s. 36(5), ante^ which 
requires that there shall be at least five Ordinary Members. 

When the first Public Works Member was appointed under s. 1 of 
the Indian Councils Act, 1874, there were Fepaiato Members in charge of 
the Home and Revenue Departments; but on the retirement of one of 
these (Mr, Gibbs) on 1st May, 1885, no steps were taken to fill up the 
vacancy, the Home and Revenue Departments were placed under one 
Conncillor, and the number of Ordinary Members again became five. 
This arrangement continued till 190 1, when all reference to “public 
works purposes ” in the Statute was lepealed by the Indian Councils 
Act, 1904, the Public Works Member disappeared, and a sixth Member 
was appointed for the new Department of Commerce and Industry. Eor 
the existing arrangement of Departments, see the note to s. 2 of the 
Eules of Business i post. 


93. [1) A nominated or elected Member of the Indian Vacancies in 


[Indian ■ . 

Councils Act, Legislative Council or of a Local Legislative Council may Legislative 
1861.SS. 12, ^ ~ 8 . . 

31, 48 ; 

Indian 

Councils Act, 

1892, s. 4(1) ; I 
Government 
of India Act, 

1912,88. l(i), 

3.] 


resign his office to the Governor-General or to the Governor, Councils. 
Lieutenant-Governor or Chief Commissioner, as the case may- 
be, and on the acceptance of the resignation the office shall 
; become vacant. 


(2) If for a period of two consecutive months any ^such 
Member is absent from India or unable to attend to the 
duties of his office, the Governor-General, Governor, Lieu- 
tenant-Governor or Chief Commissioner, as the case may be, 
may, by notification published in the Government Gazette^ 
declare that the seat in Council of that Member has become 
vacant. 


“ Indian Legislative Council ” is the Legislative Council of the 
Governor-General. — See s. 63(1), ante. 

The filling of vacancies and the term of the office of ])ersons elected or 
appointed to fill vacancies is provided for by the existing Regulations 
made under the Indian Councils Act, 1909 {See noio ss. 63, 74, 76, 77, 
ante), 

94. Subject to the provisions of this Act, the Secretary Leave. 
^ . A f State in Council may, with the concurrence of a majority 

ISsTtl 1 ’ ^ meeting of the Council of India, make rules as 

2, 3 / Go- * to the absence on leave [or special duty] of persons in the 
vernment of service of the Crown in India, and the terms as to continu- 
Act, ance, variation or cessation of pay, salary and allowances on 
1853, B.32.J any such [absence may be permitted]. 


[India 

Officeis’ 
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The opening words refer to tl e provisions of ss. 86 and 87, 
ante, 

“ With the concurrence of a majority of votes See s. 9, ante. 

As to the words or sj)ecial duty '' wlncli were inseited by the 
Government of India O^i^^cndment) Act, 1916, Sch. I, see s. 92 (3) 
in which the same words were inserted. 

The woids absence may be permitted” .weie substituted for 
leave may be granted ” by the same Statute. 

Power to 95. { 1 ) The Secretary of State in Council, _ with the 

make rules as concurrence of a majority of votes at a meeting of the 1333 ^ 7 g. 
to Indian Council of India, may make rules for distributing between Govt, of 
the several aiitboritles in India the power of making appoint- I’^dia Act, 
ments to, and promotions in offices under the Crown in India 
and may reinstate officers and se rvants suspended or removed 
by any of those authorities . 

(S) Subject to such rules, all appointments to offices and 
commands in India., and all promotions, which, by law or 
under any regulations, usage or custom, are, at the com- 
mencoment of this Act, made by any authority in India, shall, 
subject to the qualifications, conditions and restrictions then 
affecting such appointments and promotions, respectively, 
continue to he made in India by the like authority. 

This sectiou supplements s. 19, ante, 

“ With the concurrence of a majority of votes,'' —Secs, d,ante. 

The appointment of Secretary to the Government of India would be 
male under this section. Such appointments have always been made by 
the Governor-General and by s. 30 of the Government of India Act, 

1858 (21 and 22 Viet., c. 106), they were vested in him by law and did 
not require the sanction of the Secretary of State: Leg. Dep. 
u. 0 . No. 87 of 1009 {JSrle Richards' Minutes, No. 144). Eor an 
s. 2 ceptionL 10 this rule, see s. 100,j2906-^. 

It may be noted that by virtue ot s. 18 (5) of the Interpretation Act, 

1889, “ India” in this section will als:» include Native States, whereas 
*• India ” in s. 30 of tlie Government of India Act, 1850, meant 
** British India ” definition in s. 1); the ex.tensioa was made to 
conform to existitig practice {See Notes on Clauses in A Pros. 

March, 1915, Nos. 23-31), 


No disabili- 
ties in respect 
of religion, 
colour or 
place of 
birth. 


96. No native of British India, nor any subject of Hie [Govt, of 
Majesty resident therein, shall, by reason only of his religion, Jofo' 
place of birth, descent, colour or any of them, he disabled 
from holding any office under the Crown in Tnrlia. 

See notes under s. 01, Uhert’s Digest. 


The words « nataral-born ’’ which ocemred before the words" subieot 
of His Majesty ’’ in s. 87 of the Government of India Act, 1833, have 
been omitted here in order to give effect to s. 3 of tha British Nationality 
and Status of Aliens Act, 1914 (4 and 5 Geo. 6, o. 17), by inoladini 
naturalised British subjects. ° 
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[96-A. Notwithstanding anything in any other enact- Power to 
ment, the Governor-General in Council^ with the approval of declare rulers 
the Secretary of State in Council, may, by notification, 
declare that, subject to any conditions or restrictions states to be 
scribed in the notification, any named ruler or subject of any eligible for 
State in Imlia shall be eligible for appointment to any civil office, 
or military office under the Crown to which a native of 
British India may he appointed, or any named subject of any 
State, or any named member of any independent race or tribe, 
in territory adjacent to India, shall be eligible for appoint- 
ment to any such military office.] 

The provisions of this section ai-e now an-l no declaration has yet 
been made under it. It was inserted by s. 3 of the Government of 
India (Amendment) Act, ID 16. For a full expUnatloii of the section 
and the way in which its piovisious came to be drafted, see Jlxplanatovy 
Note to draft Bill and Notes in Leg. De^). ii. o. No. 33 of 
1916. 

Conditions on restrictions 2 y''osc)'ihecl in Ike notification • Com- 
pliance with rules or restrictions made by Loc il Goveruuients or author- 
ities could be directed by the notilioalion. 

To which a nalive of British India may he^ apjpointcd ” : The 
ohjeci of these words is to make it clear that Uuliiig Chiefs and their 
subjects will not be iu a belter position than natives of British India. 

'lerritory adjacent to India ” : These words will bring within the 
purview of the section subjects of States outside “ India ” as dohnsd in 
s. 18 (5) of the Interpretation Act, 1880, as well as members of trans- 
border tribes for purposes of recruitment for the army. 


PART VIII. 

The Indian Civil Service. 

[Govt, of 97. (i) The Secretary of State in Council may, with Buies for 

India Act, the advice and assistance of the Civil Service Commissioners, 

1858, s. 32.] tJio examination, under the superintendence oTvil Seiwlce. 

of those Commissioners, of British subjects [and of persons 
in respect of whom a declaration has been made under the 
last foreo’oing section] who are deshous of becoming candi- 
dates foi^appointment to the Indian Civil Service. 

{ 2 ) The rules shall prescribe the age and qualifications 
of the candidates, and the subjects of examination. 

The admission to the Indian Civil Service of a 
British subject who or whose father or mother was nob 
born within His Majesty^s dominions shaU he subject to 
such restrictions as the Secretary of State in Council, with 
the advice and assistance of the Civil Service Commissioners, 
may think fit to prescribe, and all such restrictions shall 
be included in the rules.] 
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(5) All rules made in ])ursuauce of this section shall 
be laid before Parliament within fourteen days after the 
making* thereof) or, if Parliament is not then sitting, 
then within fourteen days after the next meeting of Parlia- 
ment. 

{ 4 ) The candidates certified to be entitled under the 
rules shall be recommended for appointment according to 
the order of their proficiency as shown by their examin- 
ation. 

(5) Such persons only as are so certified may be 
appointed or admitted to the Indian Civil Service by the 
Secretary of State in Council. 

See notes to s. 92, Ilhert’s Digest. 

The existing rules are saved by ss. 130 {a) and 134 (7), 

'post. 

The expression British subjects"' in sub -section (i) is used 
in place of the expression ‘’natural born subjects of His Majesty” 
used ins. 32 of the Gov eminent of India Act, 1858, in order to give 
effect to 8. 3 of tbe British Nationality and Status of Aliens Act, 1914 
(4 & 5 Geo. 5, c, 17). 

The words witbin square brackets in sub-section (I) were inserted 
by s. 4 of the Government of India (Amendment) Act, 1916, as con- 
sequential upon the insertion by the same Act of s. 96 A., ante. 

Sub-section {2a) was inserted by s. 4 of the same Act and is 
intended to impose restrictions on the admission of naturalized British 
subjects and of persons who t-hcnph natural born British subjects are the 
sons of either aliens or nau:”il./cd British subjects.— /See Leg. Dep. u. o. 

33 of 1916 {M!cs 2 ^lcinatorg Note to Bill). 

For power to the Secretary of State to appoint persons to the 
Indian Civil Service without examination during the present war, 
and a period not exceeding two years thereafter, see the Indian 
Civil Service (Temporary Provisions) Act, 1915 (5 & 6 Geo. 5, c. 

87). 

Offices 98. Subject to the provisions of this Act, all vacancies [Indian Civil 

reserved ^ happening in any of the o dices specified or referred to in the Service Act, 
to the Indian Schedule to this Act, and all such offices which may 1861, s. 2.] 
m Service. hereafter, shall be filled from amongst the members 

of the Indian Civil Service. 

Subject to the provisions of this Act ” refers toss. 99 and 100, 

posU 

The words *' all vacancies happening in any of the offices ” 
apply also to temporary vacancies notwithstanding the provisions re- 
enacted in s. 100, ; Leg. Dep. u, 0 . No. 702 of 1884 j Nobhouse^ 

Minutes No. 62 (1874). 

“ All such offices leliicli may be created hereafter"" would include, 
c.y., Commissionerships subsequently created iu a province known in 
1861 as a Regulation Province.— Leg. Dep. u. o. Nos. 884 of 1900, 

257 of 1914. 

In addition to tbe offices leserved under this section, at least one- 
thirdof the Judges of a High Court must, under s. 101 (i^), post, be 
members of the Indian Civil Service. 
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fGoyt. of 99. {!) The authorities in India, by whom appointments Power to 

made to offices in the Indian Civil Service, may appoint J-PP^nt cer- 
1870, s. .] person of proved merit and ability 

domiciled in British India and born * * * offices, 

of parents habitually resident in India and not established 
there for temporary purposes only, although the person so 
appointed has not been admitted to that service in accord- 
ance with the foregoing provisions of this Act. 

(2) Every such appointment sliall be made subject to 
such rules as may be prescribed by the Governor- General in 
Council and sanctioned by the Secretary of State in Council 
with the concnrrence of a majority of votes at a meeting of 
the Council of India. 

(5) The Governor- General in Council may, hy resolution, 
define and limit the qualification of persons who may be 
appointed under this seciion, but every resolution made for 
that purpose shall be subject to the sanction of the Secretary 
of State in Council, and shall not have force until it has 
been laid for thirty days before both Houses of Parliament, 

See notes to s. 94, Hherfs Digest, 

Por definitions of “ India ” and “ British India ” see s. 18 of the 
Interpretation Act, 1889 (62 & 53 Yict., c. 63). 

This section does not authorize the appointment of natives of India 
to the covenanted civil services, but merely their appointment to offices, 
places or employments in the civil service of India. — See Despatch from 
Secretary of State, 8th March, 1883, 

Persons who were appointed under this power up to 18^9 were 
known as “Statutory Civilians The system was changed in 1889 and 
since then these appointments are made from the members of the 
Provincial Service. For the history of these appointments, see Ilhert, 
pp. 150, 151. 

“ Troved merit md alilUyy^See Home Dept. A Pro- 
ceedings, March, 1875, Hos. 255 — 276. 

The words “ in British India “ occurring after the woid “horn '* 
in suh-section (I) were repealed hy Schedule I to the Government of 
India (Amendment) Act, 1916, so as to widen the scope of the law : see 
Leg. Dep, u. o. No. S3 of 191f; ''.Tr. ’rV'*’."/ to Bill), and 
No. 250 of 1915 (Proceedings No. iboj. 

’RablUiall^ i esidenV' t The intention is to exclude persons who 
have acqniied an Anglo-Indian domicile, hut intend to return to Europe : 

Leg. Dep. u. 0 . No. 302 of 1899 (ialeiql.. Minutes No '4\ also 
No. 229 of 1893 {Miller, Minutes No. 89) and No. 661 of 1897. 

“ Foregoing fronisions ” refers to s. 97, ante. 

The expression “ Native of India ’* which was used and defined in 
s. 6 of the Government of India Act, 1870, had, from time to tiiiie, 
given rise to difficulties of construction, it being doubtful whether the 
term “ India “ meant British India and whether the definition excluded 
subjects of Native States.— /yee Leg. Dep, u. 0 . No. 263 of 1914 and 
A Pros., Match 1915, Nos. 23—31, Serial No. 45. To obviate 
these difficulties the expretsion is not used in this section and sub- 
section il) lepioduces the definition with the phraseology altered so as 
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to inclT.de all persons of Asiatic or European descent domiciled ir 
BritShTdirandbornof parents liabitnall.y resident in India .-See 
in this connection the Secretary of Stale s Despatch, Public, No. 199, 
dated i9th rccen,ber, 1916, and Home Deiartment circular letter 
No lOSO, dated 6th October, 1917, sng^stirg the desnabilitj of 
avoiding in future the use of the term “ statutory native of India . 

Sub-section [1) would not seem to include subjects of Native States 
wlio are not domiciled in British India. 

Tlewholeseotionmust, lioaever, betahen to be governed by the 

-revisions of s. 96 A., aiiie, under which any ruler or subject, of a Narive 
gtatTmaybe declared eligible for any evil appointment to which a 
•‘Native of British India ” may be appointed. No declaration has yet 
been made under s. 96A.. bnt should such a declaration be made the 
personnamedtheieiiiwoTild he eligible for appointment under s- 99 m 
the same way as a “Native of British India . 

“Suljectto such, vuUs" : See the rules as to the appointment of 
Subordinate Judges to Assistant Sessions Judgeships .General Statutory 
Rules and Orders, vol. I. Eor the history of the Rules, see Ilhert, 
pp. 150, 151. 

Suh-section (3) reproduces the provisions of the last part; of s. 6 of 
the Statute of 1870. The meaning of the words “ ^fine mA limit the 
qualification" is very obscure.— Leg. Dep. A Pros., October, 1876, 
Nos. 69-71, and Home Dep. Public A Pros., February, 1886, Nos. 
129-119L 


Power to 100 m "Where it appears to the antbority in India by [Indian Civil 

mahe pro- whom an appointment is to be made to any office reserved to 

visional members of tbe Indian Civil Service, that a person not being 

appointments ^ ^hat service ought, under the special cireum- 

iasef stances of tbe case, to be appointed thereto, the authority 

may appoint thereto any person who has resided for at least 
seven years in India, and who has, before his appointment, 
fulfilled all the tests (if any) which would be imposed in the 
like case on a member of that service. 

(3) Every such appointment shall he provisional only, 
and shall forthwith be reported to the Secretary of State, 
with the special reasons for making it ; and unless the Secre- 
tarv of State in Council approves the appointment, with the 
concurrence of a majority of votes at a meeting of the Coun- 
cil of India, and within twelve months from the date_ of the 
appointment intimates such approval to the authority by 
whom the appointment was made, the appointment shall be 
cancelled. 


This section is meant to cover exceptional and special appointments. 
Leg. Dep. u. o. No. 655 of 1907. 

“ Ani/ office reserced to memhers of the Indian Civil Service ” ; 
see s. 98, ante.. 

This power should only be used in the cate of appointments which 
would ordinarily be held by memheis of the Indian Civil Service. 
Sicliards, Minutes No. 48 (Leg. Dep. u. o. bo. C50 of 1905). 

An appointment under this section may be valid provisionallj’, 
altbongb tbe terms of sub -section (2) have not been aomplied with : 
Lpg. Dep. u. 0. Nos. 702 of 1884, and 93 of 1886. 
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An appointmeiit to hold charge of ” a reserved office must he 
made ucder this seclioii : Leg. Tep. u. o. No. 042 of 1887. 

Per Jlhert differing from Earvey James . — There is nothing in the 
section which limits it to the a|pointment of Europeans: Leg. Dep. 
u. 0 . Ko. 715 of 1886. 

As to the appointment to the office of Accountant-General of a 
person who is not a memher of the Indian Civil Service, see notes to the 
1 bird Schedule, fost. 

As to the effect of sub-section (5), {.e., whether the words “ shall he 
cancelled ’* are simply a direction to the authority having power to 
cancel the appointment or whether they mean shall ipso facto Le 
cancelled see Leg. Dep. n. c. No. 702 of 1884. 


PART IX. 

The Indian High Couiits. 

Constitution, 

[Indian Higli rpjjg jjjgjj Courts referred to in tliis Act are Constitution 

isftf M * 9 ’ the High Courts of Judicature for the time being esta1)llshed "’f “ 
ief lO 5 ‘ ; in British India bv Letters Patent. 

(2) Each High Court shall consist of a Chief Justice 
Act,\911, many other Judges as His Majesty may think fit to 

ss. i, 3.] * appoint : Provided as follows : — 

(e) the Governor-General in Council may appoint 
persons to act as Additional Judges of any High 
Court, for such period, not exceeding two years, 
as may be required ; and the Judges so appointed 
shall, whilst so acting, have all the powers of a 
Judge of the High Court appointed by His 
Majesty under this Act ; ^ 

{ii) the maximum number of Judges of a High Courts 
including the Chief Justice and Additional 
Judges, shall be twenty, 

(8) A Judge of a High Couit must be — 

(a) a barrister of England or Ireland, or a member 
of the Faculty of Advocates in Scotland, of not 
less than five years^ standing ; or 

(J) a member of the Indian Civil Service of not less 
than ten years^ standing, and having for at 
least three years served as, or exercised the 
powers of, a District Judge ,* or 

^c) a person having held judicial office, not inferior to 
that of a Subordinate Judge or a Judge of a 
Small Cause Court, for a period of not less than 
five years; or 
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{d) a person having been a pleader of a Higb Court 
for a period of not less than ten years. 

{4) Provided that not less than one- third of the Judges 
of a High Court, including the Chief Justice, but excluding 
Additional Judges, must be such barristers or advocates as 
aforesaid, and that not less than one-third must be members 
of the Indian Civil Service. 

(5) The High Court for the North-’Western Provinces 
may be styled the High Court of Judicature at Allahabad, 
and the High Court at Port William in Bengal is in this 
Act referred to as the High Court at Calcutta. 

See notes to s. Q6/J2I>ert*s Digest* 

There are now "five chartered High Courts, the High Courts 

at Calcutta, Madras, Bomhay, Allahabad and Patna. For the Xietters 
Patent see the English Statutory Rules and Orders Revised. 

The betters Patent inter alia define the jurisdiction of the High 
Courts in civil, criminal, prohate, matrimonial and admiralty matters 
and give an appeal to the Privy Council in certain eases. As to the 
procedure in appeals to the Privy Council, see ss. 109 to 112 of the Code 
of Civil Procedure, 1908, and rales made thereunder. 

When an application for special leave to appeal to the Privy Council 
in a criminal case is pending, it is in the discretion of the Indian Execu- 
tive to suspend the execution of the sentence or not, as it thinks fit : 
Dalmnlcimd v, iKincj^DmperoT (1915), Ij. R. 42,. I. A. 133 As to the 
principle on which such leave will be gi’anted, 

V. JBlittg JBmperor (1913), 40 I. A. 193, and Clifford v. JTing’- 
Dni2}eror (1913), 4C* I. A. 241. 

For definition of the expression High Court" as used in Indian 
enactments, see s. 3 (24) of the General Clauses Act, 1897, as regards 
civil proceedings, and as regards criminal proceedings, see s. 4 y) of the 
Code of Criminal Procedure, 1898. 

Stih'seofitm {3) (i) : — Additional Judges are Judges within the 
meaning of some, if not all, of the sections of 2i & 25 VicL, c. 104 
(1861). 'ftius the rales under section 6 of that Statute [corresponding 
ito s. 104 (1), post] may he made applicable to ’them : beg. Dep. u. o. 
ISTo. 340 of 1914. The precedence of Additional Judges is not provided 
for hy Statute, hut they are apparently regarded by the Courts as 
ranking before Officiating Judges appointed under section 105, post i 
beg. Dep. 11 , o, 409 of 1914. The Government of India can by one 
notification cancel an officiating appointment and convert it into an 
additional appointment under this section f Opinion of ^dvocate^ 
Cfeneral^ : u. o. No. 80 of 1913- It would, however, be a 

misapplication of the law to resort to this power of appointing an 
Additional Judge while a permanent vacancy remains unfilled : beg. Dep. 
u. o. No. 409 of 1914. 

Su6-‘section (3) : clause (a) I By barrister" is meant practising 
bapister. — See beg. Dep. B Pros., March, 1880, No. 13. This 
opinion has been doubted (beg. Dep. u. o. Nos 7 106 and 164 of 1898, 
and 52 of 1899) but is followed iu practice. 

Clatise ijj): ** Served as^ or exercised the powers qf^ a District 
J'tidge"’: The expression “ District Judge " is used instead of the old 
expression ** Zila Judge For a discussion of the meaning of the whole 
phrase, see Leg. Dep. u. o. No. 1081 of 1878. 
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Por rulings, see the following — 

{a) Service held to count : — 

As Judicial Commissioner i Leg. i)ep. B Pros,, March, 
1874, Nos. 11-12. 

As Assistant Sessions Judge : Leg. Dep. u. o. No. 637 of 1884 
(i) Service held not to count— 

As a Zila Judge on a Committee: Leg. Dep. B Pros,, 
J une, 18S1, No. 31. 

As a Legal Rememhrancer : Leg. Dep. u. o. No. 037 of 1884. 

See also Leg. Dep. B Pros-, October, 18S0, Nos. 16 — 10, 
and u. 0 . Nos. 322 of 1904 and 555 of 1907. 

T'or at least ilivee yeaTS^ These words qualify service as wel^ 
as powers — see Despatch from Secretary of State, 7th December, 18t)2‘ 
The Secretary of State has ruled that the •f-'d^ownicr should count to- 
wards three years, wc;., time spent (I) on ■ '1 = \ u' v r (2) in transit, if 
the oflSoer holds during transit the -^uhstantive rank of District and 
Sessions Judge ; Leg. Dep. u. o. No. 714 of 1897. 

Clause [c): JBersou.'* Query : does this include members of the 
Indian Civil Service? The Secretary of State has ruled on moiethan 
one occasion that it should not be so interpreted: Despatch from Secre- 
tary of State of 24lh July, 1863, and Leg. Dep. u. o. Nos. 637 of 1884 
and 71 of 1885; see also Leg. Dep. B Pros, October, 1880, 
I^os. 15 and 16. 

^ Clause (d) : Plecdep,*' Sir A. Scoble held that jdeader ” means 
vakil and that advocates can only qnalifv a? barristers: Minutes No. 3 
(Leg. Dep. u. o. No. 081 of Buv this was overruled by 

the Law OJJicers of iJie Cyown, who held that an advocate who is not 
a barrister is a pleader within the meaning of the Statute : Home Dep. 
Judicial Pros., January. 1890, Nos. 89 and 91. 

As to the procednro to be followed by the Local Government in 
connection with, and the position of, such Government in regard to 
appointments of pemnnent, Additional and Officiating Judges, see Leg. 
Dep. u, 0 No. 136 of 1916, re the Patna High Court. 


[Indian High 103. {1) Ever j Judge of a High Court shall hold his Tenure of 
Courts Act, office during His Majesty^s pleasure. office of 

ir/ao^. of i^\ Judge may resign Hs office, in the case of 

TTicrh rinnvf. n.f Pn.lrmf.ffi. to f.liP: Oovernov-fiftTifkrn.l in 


India Act, 
1912, s. 1(1)^ 
prov. (fir).] 


the High Court at Calcutta, to the Govern or- General in 
Council^ and in other caees to the Local Government. 

See note to s. 97, Illevfs Digest. 

Judges of the Supreme Court in England hold office ‘‘during good 
behaviour ”. Colonial Judges like High Court Judges in India hold 
“ during pleasure”. 


103. {1) The Chief Justice of a High Court shall have Precedence of 
® rank and precedence before the other Judges of the same Judges of 
s 5.] • Court. -High Courts. 

(9) All the other Judges of a High Court shall have 
rank and precedence according to the seniority of their ap- 
pointment unless otherwise provided in their patents. 

As to the precedence of Additional and Acting Judges, note to 
sub-section (;2) of s. ante. The word Judge ” here probably in- 


G 
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eludes Additional and Acting Judges. Serial No. 49 in Leg. Dep. 
A Pros., March, 1915, Nos. 23—31. 

In their patents,"^* It has been held that Letters Patent aje not 
necessary to constitute an appointment to a Judgeship of a High Court; 
Leg. Dep. u. o. No. 32X2 of 1881. [For an argument, contra^ 
however, see Q,}Leen- Empress v, Qanga Earn (1894), 1. L, R. 16 All., 
at p. 137.] 

104. { 1 ) The Secretary of State in Council may fix the 
salaries, allowances, furloughs^ retiring pensions and (where 
necessary) expenses for equipment and voyage, of the Chief 
Justices and other Judges of the several High Courts, and 
may alter them, but any such alteration shall not affect the 
salary of any Judge appointed before the date thereof. 


(2) The remuneration fixed for a Judge under this 
section shall commence on his taking upon himself the 
execution of his office, and shall be the whole profit or ad- 
vantage which he shall enjoy from his oflBce during his 
continuance therein. 

(3) If a Judge of a High Court dies during his voyage 
to India, or within six months after his arrival there for the 
purpose of taking upon himself the execution of his office, 
the Secretary of State shall pay to his legal personal repre- 
sentatives, out of the revenues of India, such a sum of money 
as will, with the amount received by, or due to, him at the 
time of his death on account of salary, make up the amount 
of one yearns salary. 

(4) If a Judge of a High Court dies while in jiossession 
of his office, and after the exjiiration of six months from his 
arrival in India for the purpose of taking upon himself the 
execution of his office, the Secretary of State shall pay to 
his legal personal representatives, out of t he revenues of India, 
over and above the sum due to him at the time of his death, 
a sum equal to six months^ salary. 

For salaries paid to High Court Judges, see liberty p. 253. 

The ruK's which have been made under this section as to the pri- 
vilege and other leave of High Court Judges will be found in the Ci*ul 
Service Regulations, Chapter XXIII. As to their validity see Finance 
Dep. PrM. September, 1884, IJos. 113—115: Despatch to Secre- 
tary of State (Fi^rance) Fo. 293, 12th September, 1884; Despatch 
trom Secretary of State (Jadicial), No. 32, 4th December, 1884. &e 
also Home Dep. Judicial Pros., June, 1886, Nos. 203 and 204. 

Sules made under this section apply to AdditionalJudges and the 
V o.M those mles includes such Judges: leg. Dep. u. o. 

ISO. 340 of 1914. o r 

As to the construction of the proviso contained in the last part of 
Bub-section (1), see Leg. Dop. u. o. No. 3170 of 1881. 


[East India 
Act, 1797, s. 
2 ; Govt, of 
India Act, 
1800, s. 9. 
Indian Sa- 
laries and 
Pensions Act 
1825, s. 4 ; 
Indian Higt 
Courts Act, 
1861, s. 6.] 

[Govt, of 
India Act, 
1800, s. 7 ; 
East India 
Company 
Act, 1813, 

89 ; India] 
and 
Courts Act, 
1823, s, 11 ; 
Indian 
Salaries and 
Pensions A cl 
1825, s. 5 ; 
Indian Hig] 
Courts Acf, 
1861, s. 11.] 
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For a discussion on the provisions here re-enacted, see Serial 
No. 60 in Leg. Dep. A Pros., March, 1915, Nos. 23—31. 

[Indian High ^05. { 1 ) On the Occurrence of a vacancy in the oflTice Provision foi 
Courts Act,*" of Chief Justice of a High Court, and during any absence vacancy in 
1861, s. 7; of such a Chief Justice, the Governor- Genorul in Council, 

?^di^*A^f in the case of the High Court at Calcutta^ and the 
1912^s.V(H Government in other cases, shall appoint one of the other j^dcje. 
prov.*(rt).] Judges of the same High Court to perform the duties of 
Chief Justice of the Court until some person has been 
appointed by His Majesty tor the office of Chief Justice of 
the Court, and has entered on the discharge of the duties of 
that office, or until the Chief Justice has returned from his 
absence, as the case requires. 

(S) On the occurrence of a vacancy in the office of any 
other Judge of a High Court, and during any absence of 
any such Judge, or on the a];)pointment of any such Judge 
to act as Chief Justice, the Governor- General in Council, 
in the case of the High Court at Calcutta, and the Local 
Government in other cases, may appoint a person, with such 
qualifications as are required in persons to be appointed to 
the High Court, to act as a Judge of the Court,* and the 
person so appointed may sit and perform the duties of a 
Judge of the Court until some person has been appointed 
by His Majesty to the office of Judge of the Court, and has 
entered on the discharge of the duties of the office, or until 
the absent Judge has returned from his absence, or until 
the Governor-General in Council or the Local Government;, 
as the case may be, sees cause to cancel the appointment 
of the Acting Judge. 

See notes to s. 100, Hherfs Digest, 

Although the Chief Justice must be a barrister [see s. 101 {4) 
ante^ yet the person appointed under this section to peiform the 
duties of Chief Justice is not required to be a barrister . — See Home Dep. 

Pros., July, 1882, Nos. 354—356 (appointment) of Mr. Justice 
Eomesh Cliunder Mitterto officiate for Sir E. Garth, C. J.) 

Siih-fection (I) is imperative and requires an acting appointment to he 
made whenever the office of Chief Juatiecis vacant: Leg. Dep. u. o, 

No. 405 of 1867. It has thus been held that a Chief Justice cannot ha 
granted casurd have without a substitute being appointed ; u. o. No. 677 
of 1904. CM tlie other hand, a short vacancy occurring by reason of 
the resignation of the Chief Justice during • vacation was not filled: 
u. 0 . No. 747 of 1896. 

“ On the occurrence of a vacancy” These words take the place cf 
the words “upon the happening of a vacancy” used in s. 7 of the Indian 
High Courts Act, 1861, which this section re-enacts^ and which gave 
lise to considerable difficulty of construction. The section was consider- 
ed by the Law Officers of the Crown in Mr. Justice Bnrkitt’s case ; 

Leg. Dep. u. o. No 631 of 1895. They held ; — 

{a) that the power to make an officiating appointment continues 
so long as the vacancy lasts. This was affirmed by the 

aa 
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Privy Council in Hao Balwmt Singh v. Mani Kishori 
' (1898), L. E. 25, L A., page 77 ; 

[h) that appoint meiits under the seehion should not be expresf'Cd 
for a specified period; see also Leg. Dep. u. o. No. 879 of 
1887 ; c/. No. 202 of 1905; 

[cj that the power once exercised is exhausted : see also opinion 
of Advocate- General to the same effect : Home Dep. 
Judicial Confidential Pros., May, 1907, No. 6. 

As io (c) above the question is whether the application of s. ?2 (l) 
of the Interpretation Act, 1889 (52 and 53 Viet., c. 63), which provides 
in effect that powers conferred by an Act may be exercised as often as 
occasion requires unless a contrary intention appears, has not altered the 
position. Sir G, Lowoides (Law Member) was of oj>inion that, though 
there is some doubt as to whether the words on tht^ occurrence of a 
vacancy’* do not show a contiary intention, tlie sounder interpretation is 
that those words merely m&Y\ the coming into existence of the powet of 
appoit»tment and that having come into existence it can, under ». 32 (1) 
of the Interpretation Act, be exercised as often as occasion requires, ^.<7., 
when either an Acting Chief Justice or an Acting Judge dies before the 
substantive appeintment is filli-d. He was also of opinion that a Judge 
appointed “to perform the duties of Chief Justice ** is not a “ Chief 
J ustice’*, noriis a person appointed to act as a Judge a “ Judge ’* withiu 
the meaning of this section • Leg. Dep. u. 0. No. 370 of 1916. 

As to appointments “till farther orders*’ see Leg. Dep. u. 0. 
Nos. 129 of 1898, e37 of 1907, 32 of 1908. 

An officiating appointment should not he made in a permanent 
vacancy unless it is intended to move the Crown to fill the permanent 
appointment . JUilhr, Minutes No. 65 (Leg. Dep. u. 0. No. 817 of 1892). 

The Government of India can by one notification c.mcel an officiat- 
ing .appointment and turn it into a temporarv additional appointment 
under s. lOl {2) (i\ ante. Leg. Dep. n.o. No.‘ SO of 1013 (Opinion of 
Advocato'lieneral). 

It is doubtful whether an appointment which would Tave the effect 

of iiici easing the numher of Judges beyond the normal strength of the 

Court can he pr<'perly described as filling a vacancy, or can be lawfully 
made by the Gitvcrnor-General in Council under this section.— /See Home 
Dep. Proceedir>gs, dime, 1883, Nos. 16—] 7; Leg. Dep. u. o. 
No. 647 of 1883 ; Des.patch to Secietary of State (Jndi'ial) No. 39, 29th 
October 1883; Despatch W Secretary of State, No. 33 (Judicial), 
13th December, 1883 ; see also Leg. Dep. u. o. No. 3416 of 1882. 

^ as are required in nersons to he appointed 

to the Biqh Court”: The Secretary of State was advised that these 
words do not import the provisions re-enacted in s. 101 U) ante i e 
that the statutory proportion of barristers and civilians need not Ve 
Q ^ffi<5iating appointments : Leg. Dep. u. o. No. 52 of 

however, bad previously laid down the proposition 
that the law was so doubtful that the proportion should he observed as 
far as possible (Minutes No. 82 :Leg. Dep. u. o. No. 244 of 1889) and this 
appears to be the course followed in practice. 


106. (.?) The several High Courts axe Courts of Record rEast India 
and have such junsdietiou.origin^^ appellate, iucludiug 
Admiralty .lunsdietion in respect of offeuces committed on Act. 1772, 
the high seas, and all such powers and authority over or in * 
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Ed.sti India 
Company 
Act, 1780, 
sft. 8, 17 ; 
East India 
Company 
Act. 179S, 
s. 156 ; East 
India Act, 
1797, 

SB. 11, 13 ; 
Govt, of 
India Act, 
1800, ss. 2, 

5, 20; 

Indian Bish- 
ops and 
Courts Act, 
1823, ss. 7, 

17 ; Indian 
High Courts 
Act, 1861, ss. 
9, 11, 16.] 


relation to the administration o£ justice, including power to 
appoint clerks and other ministerial officers of the Court, 
and power to make rules for regulating the practice of the 
Court, as are vested in them by Letters Patent and, subject 
to the provisions of any such Letters Patent, all such jurisdic- 
tion, powers and authority as are vested in those Courts, 
respectively, at the commencement of this Act. 

The Letters Patent e'^tablishing, or vesting jurisdic- 
tion, powers or authority in a High Court may Ije amended 
from time to time, by His Majesty by further Letters 
Patent.] 

( 3 ) The High Courts have not, and may not exercise, 
any original jurisdiction in any matter concerning the 
revenue, or concerning any act ordered or done in the collec- 
tion thereof according to the usage and practice of the 
countiy or the law for the time being in force. 

For a history o£ the statui-ory enactments with respect to the 
jurisdiction of the High Courts, including jurisdiction in respect of 
offences committed at sea, see notes to s. 101, ILherfs Digests 

As to Letters Patents see s. 101, antc^ and notes thereunder. 

The High Courts at Calcutta, Madras and Bombay have been consti- 
tuted Prize Courts for the purposes oE the present war.— /S'ce the British 
Manual of Emergency Legislation, sappleinent No. 4 ]>. 891 (ihl5). 

Certain Courts outside India arc, iind*T Orders in Comicil, subject 
to the jurisdiction oE Indian H’gh C'ourts. Thus under the .Muscat 
Order « . Cuuncil of 4th November, 18(57, an app)eal lies from the 
Consular Court of Muscat to the Bombay High Court ; under the Persian 
Coast and Islands Order in Council of 7th May, 1907, theie is also an 
appeal to Bombay High Court ; and under the Zanzibar Order in 
Council, 1906, offenders may be sent for trial to Bombay,— /See 
Statutory Rules and Orders, 1904, 1907, and 1900, respectively. 

Under s. 129, post, a High Court has power to send persons con- 
victed by it of an offence^ under this Act, to Great Britain. As to 
removal of European lunatics and prisoners to the United Kingdom, 
seethe Lunatics Removal (India) Act, 1851 (14 & 15 Yict, c. 81), 
and the Colonial Prisoners Removal Act, 1884 (47 & 48 Yict, c. 31 j — 
see also Log. Lep. u. o. No. 19S o£ 1916. 

Sub-section (1«) was inserted by the Goveiuiment oE India (Amond- 
ment) Act, 1910, Sch. I., so as to give a standing power of amending 
the letters patent as and when it niay be required : Sec Leg. Dep. U. O. 
No. 33 of 1916 (Erfiloiny-fry to Bill) 1 ; and Leg. Dep. A Pros., 
March, 1915, Nos. 23 — ol, Serial No. 52, and Enclosure No. 4 
to Bill. 

Sub-section (2) reproduces the provisions of s. 8 of the East India 
Company Act, 1780, with the modification that it is made applicable 
only to ‘‘original” jurisdiction: See Leg. Dep. A Pros, March, 
1915, Nor. 23-31 (Serial No. 53 and Note.s on clauses of Bill). 
Section 8 was probably suggested by the “ Patna Case,” as to which 
see Ilhert, pp. 54, 55, and note (c) on p. 273. The hihiory and 
nature of tlie jurisdiction exerciseahle in revenue matters by the 
Supreme and High Courts under their Acts and Charters is fully dis- 
cussed in a case before the Madras High Court — Collector of Sea 
Customs V. Eanniar Chithamharam (1876), I. L. R. 1, Mad. 80. See 
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also in rc A'ndha)!* Chandra Shaw (1873), 11 Bong. L. R. 250 (Calcutta) 
and V. (1850), 4 Moore I. A., 323 (Boinbaj’) ; also 

tlie Calcutta and Madras City Land Revenue Acts, XXIIL of 1850, 
and XII of 1851. 

As to furtlier exemptions from jurisliction of High Courts, see ss. 

110 and 111, jjost. 

Powers of 107. Each of the High Courts has superintendence over [Indian High 
High Court all Courts fur the time being subject to its ajipellate jurisdic- Courts Act, 
with respect tion. and may do any of the following things, that is to 1861, ss. 15, 
to subordi- ^ 

nate Courts. - ^ India Act, 

call for returns ; 1912, s. 1 (I), 

(6) direct the transfer of any suit or appeal from any 
such Court to any other Court of equal or supe- 
rior jurisdiction ; 

(c) make and issue general rules and prescribe forms 

lor regulating the practice and proceedings of 
such Courts ; 

[d) preiscribe forms in which books, entries and accounts 

shall be kept by the officers of any such Courts ; 
and 

(6^) settle tables of fees to be allowed to the sheriff, 
attorneys and all clerks and officers of Courts : 

Provided that such rules, forms and tables, shall not be 
inconsistent with the provisions of any [law] for the time 
being in force, and shall require the previous approval, in the 
case of the High Court at Calcutta, of the Governor General 
in Council, and in other cases of the Local Government. 

In tills counoction, see llho)% pp. 153 and 163—165. 

As to the question whether the Indian Legislatnre has power to con- 
stitute Courts within the jurisdiction of a High Court but withdrawn 
from its supervision and aiipellate jurisdiction, see Leg. Dep. u. o, 

Ho. 199 of 1913. 

The woid “ law ” in the proviso was substituted for the word ‘‘Act *' 
by the Government of India (Amendment) Act, 1916, Sclieilule I, so as 
to include enactments of the Indian Loj^islature, which was pi obably 
the intention of s. 15 of the Indian High Courts Act, 1861, wheie 
the word law” occurred. — See judgment of Collins, C. J,, in B>ajam 
Chetty V, SesJutyya (1805), I. L. U., 18 Mad., p. 236, and Explanatory 
JSote to Bill in Leg. Dep. u. o. No. 33 of 1916. 

The words ‘‘ previous approval” in the proviso are used instead of 
the word “sanction ” which occurred in s. 15 of the Act of 1861. As 
to the manner in which such sanction is exercised, see Leff, Dep 
u. 0 . Nos. 269 of 1897, 319 and 320 of 1904. 

Hxercise of 108. Each High Court may, by its own rules, provide [Indian Hi^h 
javisdiction as it thinks lit, for the exercise, by one or more Judges, or by Courts, Act 
Division Courts constituted by two or more Judges, of the 18S1, ss. 13, 
Diviffon original and appellate jurisdiction vested 

Courts. ^ Court. 
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(9) The Chief Justice of eacli Higli Court shall deter- 
mine wliat Judge in each case is to sit alone, and what 
Judges of the Court, whether with or without the Chief 
Justice, are to constitute the several Division Courts. 

[Indian High 109. { 1 ) The Governor-General in Council may, by Power for 
order, transfer any territory or place from the jurisdiction Governor- 
8 5, s. .] to the jurisdiction of any other of the High Courts, General in 

and authorize any High Court to exercise all, or any portion of, ,,iter locaf 
its jurisdiction in any part of British India not included lioiits of 
within the limits for which the High Court was established, jurisdiction 
and also to exercise any such jurisdiction in lespect of [any of High 
British subject for the time being within] any part of India Courts, 
outside British ludia. 

[Indian High (^) The Governor- General in Council shall transmit to 
Comts Act, the Secretary of State an authentic copy of every order 
1863, s. 4.] made under this section. 

(3) His Majesty may signify, through the Secretary 
of State in Council, his disallowance of any such order, and 
such disallowance shall make void and annul the order as 
from the day on which the Governor- General notifies that 
he has received intimation of the disallowance, but no act 
done by any High Court before such notification shall be 
deemed invalid by reason only of such disallowance. 

For a discussion on the iuterpretation of the i^iovisions here rer*' 
enacted, see Maine's Minutes, Ho. 45 (1866), 

Doubts have been expressed as to whether the Governor- General 
in Council bad. power under s. 3 of the Indian High Courts, 1865 (28 
& 29 Viet., c. 15), to authorize a High Court to exercise jurisdiction 
over territory wbich had not been transferied to its jurisdiction under 
the first part of the section (see note to s. 104, Uhert's Digest), It 
has, however, been held more than once that such an extension of 
jarisdicti<.m is valid under s. 3. Thus, in 1887 it was pioposed to 
extend the jurisdiction of the Allahabad High Court to Oadh : Leg*. 

Dep. u. o. No. 259 of 1887, The jurisdiction of the Madras High Court 
was extended to the teduhas of Nugur, Albaka and Cherla. which were 
transferied from the Central Provinces : Leg. Dep. u. o. No. 957 of 1904. 

In 1905 Sainbalpur was included within the jurisdiction of the Calcutta 
High Court. — Sec Leg. Dep. u. o. No. 512 of 1905 and the notification on 
p. 69, General Statutory Rules and Orders, volume I, which was 
discussed and held to be intra vires in Baleshwar Bagarti v. Bhagi- 
rathi Dass L. R., 35 Cal., 701. In 1912 the jurisdiction 

of the Madras High Court was extended to the Laccadive Islands and 
Minicoy — See notification on p. 70, vol. I, ihid. 

As to power cf the Indian Legislature to remove territory 
from the jurisdiction of a Chartered High Court, see notes to s. 6?, anie. 

As to the power of the Indian Legislature to constitute within the 
jurisdiction of a High Court any tribunal withdrawn from its supervisic;: 
and apiDellato jurisdiction, see Leg. Dep. u. o. No. 199 of 1913. 

The words “ subject for the time being icitkin" were 

substituted for the words Christian subjects of His Majesty resident 
in ” by the Government of India (Amendment) Act, 1916, Sch. 1. The 
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Exemption 
from juris- 
diction of 
High Court. 


Written 
order by 
Governor- 
General 
in Council a 
justification 
for act in 
High Court. 


words ** Christian subjects ** which occurred in s, 3 of the Indian 
High Courts Act, 1865, have given rise to difficulties in the past (See 
Lei?. Dep. u. o. Nos. 210, 2.31, 273 of 1914) and were therefore replaced 
by^'tho term ‘‘British subjects”: see Memorandum to Bill in Leg. 
Dep. Pros., April, 1915, iNos. 4i — 17. 


110. ( 1 ) The Governor-General, each Governor 
[Lieutenant-Governor and Chief Commissioner] and each 
of the members of [the Executive Council of the Governor- 
General or of a Governor or Lieutenant-Governor], shall 
not — 


(«) be subject to the original jurisdiction of any High 
Court by reason of anything counselled, ordered 
or done by any of them in his public capacity 
only ; nor 

(^) he liable to be arrested or imprisoned in any suit 
or proceeding in any High Court acting in the 
exercise of its original jurisdiction ; nor 

(c) be subject to the original criminal jurisdiction of 
any High Court in respect of any offence not 
being treason or felony. 

(S) The exemption under this section from liability to 
arrest and imprisonment shall extend also to the Chief 
Justices and other Judges of the several High Courts. 

See note to s. 105, Ilhert's Digest, and judgment of Tyabji J. 
in Jehangir v. Secretary of State for India {i903) I. L. B. 27 Bom. 
189. See also Mayne’s Criminal Law of India, Ed. 4 Pt. II, p. 91. 

s: granted by this section are confined to High Courts 
. -I .uers Patent— c/. s, 301 {1), ante. Other Courts in 
•V -e Jrait WxilL hy Indian legislation. 

The first sot of^ words in square brackets were inserted by the 
Government of India (Amendment) Act, 1916, and the second was 
substituted for certain existing words as a consequential amendment. 


[East India 
Company 
Act, 1772, 
ss. 15, 17 ; 
East India 
Company 
Act, 1780, 
s. 1 ; East 
India Act, 
1797, s. 11, 
1st and 2nd 
provisos ; 
Govt, of 
India Act, 
1800, ss. 2, 3; 
Indian 
Bishops and 
Courts Act, 
1823, S.7; 
Indian High 
Courts Act, 
1861, ss. 11, 
16 ; Govt, of 
India Act, 
1912, B. 1 
( 1 ).] 


s' i 


111 . The order in writing of the Governor- General in [East India 
Council for any act shall, in any proceeding, civil or criminal Company 
in any High Court acting in the exercise of its original 
jurisdiction, be a full justification of the act, except so far as Indian 
the order extends to any European British subject ; but High Courts 
nothing in this section shall exempt the Governor-General, Act, 1861, 
or any member^ of his Executive Council or any person 
acting under their orders, from any lU’oceedings in respect 
of any such act before any competent Court in England. 

See note to s. 106, Ilhert's Digest, 

The expression Exiroyeaii British suhjeeV' has here been 
substituted for the expression “ British subject ” in order to give 
^ intention of s. 3 of the East India Company Act, 

1<80. The former expression is defined in s. 3 (i) of the Code of 
Criminal Procedure, 1898. 

As to proceedings before Courts in England ss. 127 and 129, 
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Law to le adminisferech 

[East India 112. The Hii>h Courts at Calcutta, Madras and Bombay, Law to be 
Oomp^iy iu tbo exercise of their original jurisdiction in suits against administered 
s 17 prov * iJihabitants of Calcutta, Madras or Bombay, as the case may JJf 
Easfc^India * shall, in matters of inheritance and succession to lauds, succes- 
Act, 1797 rents and goods, and in matters of contract and dealing sion. 
s. 13; Govt, between party and party, when both parties are subject to 
1800 2^^^’ the same personal law or custom having the force of law, 

Indian* * decide according to that personal law or custom, and when 
Bishops and the parties are subject to different personal laws or customs 
Courts Act, having the force of law, decide according to the law or 

1823, s. 7 j custom to which the defendant is subject. 

Indian High 

Courts Act, The introduction of English law as the law to be administered by 
1861, s. 11.] the Supreme Courts in India necessitated the provisioas which have 
been re-enacted by this section. Those provisions have been modified 
bv Indian Legislation, e.//., the Indian Succession Act, 1865 (X of 1865), 
the Indian Contract Act, 1872 {IV o£ 1S72V — See notes to s. 108, 
lllerVs DiqeU. Cf. section 5 of the Central Provinces Laws Act, 1875 
(XX of 1875). 

In this connection it may be noted that both s. 18 of the East 
India Company Act, 1780, and s. 12 of tho East India Act, 1797, 
have been excluded from repeal in Sch. IV to the present Statute. 

Both thesG sections wore enacted to preserve the lights und authorities 
of fathers and masters of families hut they have been to some extent 
modified or superseded by Indian legislation, c.y., the laws relating to 
slavery, suttee and female infanticid-?, and the Indian Penal Code 
which admits of no exception on these grounds. They have been 
treated as spent in Ilherfs Digest and were originally so treated in the 
Consolidation Bill, 1914 (Leg. Dep. u. o. No. 250 of 1915) though they 
were excluded from repeal in Sch. IV of the Bill as passed. The 
provisions of these two sections might probably he relied on as saving 
Hindu or Mahomedan law relating to plurality of wives and as inter- 
preting s. 494 of the Indian Penal Code. 

Additional High Courts. 

[Indian High 113. His Majesty may, if he sees lit, by Letters Patent, Power to 
Courts Act, establish a High Court of Judicature in any territory in establish 

British India, whether or not included within Ihc limits of . 

Couids Act jurisdiction of another High Court, and confer on 

1911, s. 2.] High Court so established any such jurisdiction, powers 

and authority as are vested in, or may be conferred on, any 
High Court existing at the commencement of this Act j and, 
where a High Court is so established in any area included 
within the limits of the local jurisdiction of another High 
Court, His Majesty may, by Letters Patent, alter those 
limits, and make such incidental, consequential and supple- 
mental provisions as may appear to be necessary by reason of 
the alferation. 

It was under this section that the High Courl; of Judicature at 
Patna was established for Bihar and Orissa by Letters Patent, dated 9th 
E’ebruary 1916- 
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A Higfli Court of Judicature for tlifi North-Western Provinces 
fnow the High Court at Allahabad) was established h.y Letters Patent, 
dated 17th March, 1886. IlheH (see Digest) Table of Com- 
parison) QOiihxYcdihy oii\iQ Indian High Courts 

Act, 1801, was thus exhausted, and was revived by s. 2 of the Indian 
High Courts Act, 1911. 

As to when Letters Patent take eEect, see the Colonial Letters 
Patent Act, 1863 (26 & 27 Viet., c. 76). 


Advocaie-GeneraL 

Appointment 114. [1) His Majesty may, by warrant under His 
and powers of Eoyal Sign Manual, appoint an Advocate- General for each 
Genera/^' of the presidencies of Bengal, Madras and Bombay. 

(2) The Advocate-General for each of those presidencies 
may take on behalf of His Majesty such proceeding as 
may be taken by His Majesty^s Attorney-General in 
England. 

[(3) On the occurrence of a vacancy in the office of 
Advocate-General, or during any absence or deputation of 
an Advocate-General, the Governor- General in Council in 
the case of Bengal, and the Local Government in other 
cases, may appoint a person to act as Advocate-General • 
aud the person so appointed may exercise the powers of an 
Advocate-General until some person has been appointed by 
His Majesty to the ^ office and has entered on the discharge 
of his duties, or until the Advocate-General has returned 
from his absence or deputation, as the case maybe, or until 
the Governor-General in Council or the Local Government, 
as the case may be, cancels the acting appointment.] 

See note to s. 109, llberfs Digest, 

As to tbe Ufc'e in this section of the words “/or each of the 
presidencies ''' words “at any of tbe said presidencies wMch 
occuried in g. Ill of tbe blast India Company Act, 1813, see Serial No, 
o8 (clause 111) hi A Pro., March, 1915, Nos. 23—31, and Part II 
of Explanatory Note to Bill in Leg. Dep. u. o. No. 33 of 19 16. 

^ Sub-section (3) was inserted by Scb. I to tbe Government of 
India (Amendment) Act, 1916, so as to permit of acting Advocate s- 
General being appointed in India. Onder sub-section (1) an Advocate- 
General must bo appointed by tbe Crown. 


[Govt, of 
India Act, 
1858, s. 29.] 

[East India 
Company 
Act, 1813, 
s. Ill, Indian 
High Courts 
Act, 1861, 
s. 11.] 


PART X. 

Ecclesiastical Establishment. 

JunsJiction 115. {1) The Bishops of Calcutta, Madfas aud Bombay [East India 
of Indiau have, and may exercise within their respective dioceses, such Company 

IS ops. episcopal funotious, aud such ecclesiastical jurisdictiou for 

the superinteadeuce and good government of the ministers aivt of ’ 
of the Church of England therein, as His Majesty may, by India Act, 
Letters Patent, direct. " 1833, ss. 93, 

94] 
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[Coloni.il 
Clergy Act, 
1874., s. 13.] 


[Indian 
Bishops an 
Courts Act 
1823, s. 6.] 


{2) The Bishop of Calcutta is the Metropolitan 
Bishop ill India, subject nevertheless to the g*eneral superin- 
tendence aud revision of the Archbishop of Canterbury. 

(3) Each of the Bishops of Madras and Bombay is 
subject to the Bishop of Calcutta as such Metropolitan, 
and must at the time of his appointment to his Bishopric, 
or at the time of his consecration as Bishop, take an oath 
of obedience to the Bishop of Calcutta, in such manner as 
Uis Alajesty, by Letters Patent, may be pleased to direct. 

(4) His Majesty may, by Letfccis Patent, vary the 
limits of the dioceses of Calcutta, Madras and Bombay. 

(5) Nothing in this Act or in any such Letters Patent 
as aforesaid shall prevent any person who is, or has been, Bishop 
of any ^iocese in India from performing episcopal functions, 
not extending to the exercise of jurisdiction, in any diocese 
or reputed diocese at the request of the Bishop thereof. 

Sec notes to s. 110, Ilherfs Digest* 

TV^ith referonct^ to a proposal to accord to the jVTetropolitan in India 
the title o£ Aiolibidiup, it was held that no Letters Patent could be 
issued without Parliamentary legislation which did not recognize the au- 
thority of the Archbishop of Canterbury over any Archbishop appointed 
for India. — Leg. Bep. u. o. No. 303 of 191 3. 

This section relates only to the Bishops of Calcutta, Madras and 
Bombay but does not ‘bar the power of the Crown to appoint non- 
statutory Bishops i Leg. Bep. u. o. Nos. 34ii and 503 of 1887 (Chtta 
Nao-pur), 377 of 1889 (Lucknow), 216, 229 and 249 of 1896 (TinneveJlj 
ancf Madura). Bishops have been appointed also for Lahore, Nagpur, 
Han goon and Travancore 

There is stiictly no “ Loid Bishop " in India except the Bishop of 
Calcutta; the Bishops of Madras and Bombay and fclie non-statutory 
Bishops may be addressed as Lord Bishop ** in ordinary correspondence, 
but in notifications and documents requiiing iDrecision should be referred 
to as Bishop : Leg. Bep. u. o. No. 352 of 1903. 

As to the consccratiou by Indian Bishops of jnon-statutoiy Bishops 
see Eickcu'dsy Minutes No. 31 , Home Bep. jdlcclebiastical A Pros. 
August, 1905 (Confidential), Nos. 50 and 51. 

As to the words “oath of obedience’* in sub -section (.5), see note 
(5) to s. 110, llhert's Digest* 

Poi a discus.4on on the law as to the jurisdiction ot Bishops m 
Inda (Opinion of tie Law Officers of the Ciown), see Scabies 
Minutes, No. 25 (18S7j ; Leg. Bep. u. o. Nos. 344 and 503 ot 1887. 

As to the exercise of certain episcopal functions in England or 
Ireland by the Bishops of Calcutta, Madras and Bombay, sec the 
Colonial Bishops Act, 1852 (15 & 16 Viet., c. 52). 

Territory, outside any diocese in British India, over which one 
Bishop has been exercising episcopial 1 unctions may be transferred to 
another Bishop by mutual an-angement, the Government of India 
hating no statutory powers in the matter : Leg. Bep. ii. o. No. 310 of 
1911.*" 

116. [_PoweT to admit to holy 0 Tder 8 \. liejoealed 
d hy the Government of India {Amendment) Aot^ 1916, Second 
,• Schedule. 
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See s. Ill, llhert's Digest and notes thereunder. 

This section was repealed as being nnnecessarv : Serial No. 60 
{clause 119) in A Pros., March 1915, Nos. 23 — 31. 


Consecration 
of person 
resident in 
India ap- 
pointed to 
Bishopric. 


117. If any person under the degree of Bishop is TGroyt. of 
appointed to the Bishopric of Calcutta, Madras or Bombay, j^dia Act, 
beinsf at the time of his aj)pointment resident in India, the 
Archbishop of Canterbury, if so required to do by llis 
Majesty by Letters Patent, may issue a commission under his 
hand and seal, directed to the two remaining Bishof'S, 
authorizing and charging them to perform all requisite 
ceremonies for the consecration of the person so to he 
appointed. 


This^p-ection relates to the consecration by Indian Bishops of a 
person appointed as Bishop of Calcutta, Madras or Bombay. As to the 
consecration by Indian Bishops ot Bishops for Native States and other 
non-statutory Bishops, see Bicliards Minutes^ No. 31 (1005) ; Home 
Dep. Ecclesiastical A Pros., August, 1905 (Goniidential), Nos. 60 and 51. 


Archdeacons. 


Salaries and 118. (1) The Bishops and Archdeacons of Calcutta, 
allowances of Madras and Bombay are a];)pointed by His Majesty by Letters 
Bishops and Patent, and there may be paid to them, or to any of them, 
out of the revenues of India, such salaries and allowances as 
may be fixed by the Secretary of Strte in Council ; but any 
power of alteration under this enactment shall not bo exer- 
cised so as to impose any additional charge on the revenues 
of India. 


[East India 
Company 
Act, 1813, 
s. 49 ; Govt, 
of India Act, 
1833, ss. 89, 
iOl ; Indian 
Bishops Act, 
18i2, ss. 1, 

3, 4 ; Indian 
Bishops Act, 
1871, s. 1, 
prov.; Indian 
Salaries and 
Allowances 
Act, 1880, 
ss. 2, 3, 4, 
Sell. L] 


(2) The remuneration fixed for a Bishop or Archdeacon [East India 
under this section shall commence on his taking upon him- Company 
self the execution of his office, and he the whole profit or 
advantage which be shall enjoy from his office during his of India^Ac’t, 
continuance therein, and continue so long as he exercises the 1833, s. 90.]’ 
functions of his office. 

(5) There shall be paid out of the revenues of India the [Mian 
expenses of visitations of the said Bishops, but no greater 
sum may be issued on account of those expenses than 
allowed by the Secretary of State in Council. Govt, of 

India Act, 
1833, s. 100.] 

See notes to s. 113, llherfs Digest, 

In practice the appointments of Archdeacons are made by the 
Bishops of Calcutta, Madras and Bombay, respectively, under the 
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authority of their respective Letters Patent dated 2nd May, 1814, 13th 
June, 1836, and 1st October, 1836, which conferred on them and their 
successors the right of collating a priest to the office of Archdeacon. 

As to the jurisdiction of Archdeacons, Scolle's 37 

(1888). 

The question as to how far Parliamentary legislation is necessary to 
effect a revision of leave and pension rules, to meet the case of a ron- 
statuiory Bishop who is appointed Bishop of Calcutia, Madras or 
Bombay, was discussed in the case of Dr- Lefioy who was appointed 
Bishop of Calcutta. The Secretary of State held that pensions are not 
affected by tl e provisions as to “allowances*’: — u. o. 141 of 1913 and 
h Pros., August, 1914, No. 61. 

Sub-section (8) n'ay he interpreted as limiting ecclesiastical emolu- 
ments only, and not excluding sucli allowances as house allowance, 
provided the maximum laid down by s. 118 is nor exceeded: Leer. Dept, 
u. 0 . No. 836 of 1904. So also office rent : u. o. No. 193 of 1907. But the 
section excludes exchange compensation allowance, which U an addition 
to salary : u. o. Nos. 819 of 1893 and 1G7 of IS 94. 

The Bishop of Bombay is not entitled to salary for time spent in 
Ceylon : Leg. Dep. u. o. No. 393 of 1893. The Bishop of Calcutta as 
‘‘Metropolitan in India and the Island of Ceylon” is entitled to visit or 
reside in Ceylon ; u, o. No. 296 of 1911, see also /Serial No, ^JOin A 
Progs., March, 1915, Nos. 23 — 31. 

As to the pension of Archdeacons, see Stores Minutes, No. 32 
(1880). The provision in s, 5 of the Indian Bishops and Courts Act, 

1823 {4 Geo. 4, c. 71) as to a house for the Bishop of Calcutta is 
exhausted and h.as n<>t been re-enacied. Ilhert suggests that the 
provision may have been construed as includins: an obligation to maintain 
his house : see note (e) to s. 113, Digest. 

[Xndimi jf the Bishop of Calcutta dies during* his voy- Payments to 

Pe^nsioL^'^^ age to India for the purpose of taking upon himself the exe- ^^fvTsTf " 
Act, 1825, ention of his office, or if the Bishop of Calcutta, Madras or Bishop, 
s. 6*; Govt. Bombay dies within six months after his arrival there for 
of India Act, that purpose, the Secrotarj of State shall pay to his legal 
1833, s. 97.] personal representatives, out of the revenues of India, such 
a sum of money as will, with the amount received by, or 
due, to him at the time of his death on account of salary, 
make up the amount of one yearns salary. 

(2) If the Bishop of Calcutta, Madras or Bombay dies 
while in possession of his office, and after the expiration of 
six months from his arrival in India, for the purpose of tak- 
ing upon himself the execution of his office, the Secretary of 
State shall pay to his legal personal representatives, out of 
the revenues of India, over and above the snm due to him at 
the time of his death, a sum equal to six months^ salary. 

Compare this section with s. 104 (5), (4), ante, containing similar 
provisions for Judges of High Courts. 

[Indian 120 . Bis Majesty may, by warrant under the Boyal Pensions to 

Bishops and gfgn Manual, countersigned by the [Secretary of State] Bishops. 
i823^s 3*' out of the revenues of India, to any Bishop of Calcatta 

Indian* ’ ^ pension not exceeding fifteen hundred pounds per annum 

galaxies and if he has resided in India as Bishop of Calcutta, Madras or 
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Establish- 
ment of 
Chaplains 
of Church of 
Scotland. 


Saving as to 
giants to 
Christians. 


Bombay or Archdeacon for ten years, or one thousand pounds Por^sions^ 
per annum if he has resided in India as Bishop of Calcutta 
[Madras or Bombay] for seven years, or seven hundred and Govt/of 
fifty pounds per annum if he has resided in India as Bishop India Act, 
of Calcutta [Madras or Bombay] for five years, or to any 18S3, ss. 90, 
Bishop of Madras or Bombay a pension not exceeding eight 
hundred pounds per annum * * * * if he has resided 
in * India as such Bishop for fifteen years, 

Lfavc out of India does not count for pension : Leg. Dep. u. o. No. 6ll5 
of 1900, 197 of 1901 {Raleigh, Minnies No. 37). Pensions of Bishops 
are paid under this section.- -See Leg. Dep. u. o. Ko. 141 of 1013, and B 
Pros., August, 1914, No. 51. 

As to pension of Archdeacons, see StoJees Mimdes, No. 32 (1880), 
and Leg. Dep. u. o. Nos. 2634 and 2698 of 1883. 

The words “ ^ ” were suhstitntecl for the words 

“Chancellor of the Exchequer”, the Madras aoul Romhety"* 

were inserted, and the words “to he paid quarterly” after the words 
annum'^ and the word “ British” before the word “ India” were 
repealed hy the Government of India (Amendment) Act, 1916, Sch. 

I. — See JExplanatory Note to Bill, in Leg. Dep. u. o. No. 33 of 19 IG. 

121. His "Majesty may mahe such rules as to the leave [ Indian 
of absence of tbe Bishops of Calcutta, Madras and Bombay 

on furlough or medical certificate as seem to His Majesty 2 3-’ Indian 
expedient. Bishops Act, 

Leave allowances are fixed under s. 118, ante. ^871, s. 1.] 

122. (i) Two members of the establishment of Chap- [^»oyt. of 
lains maintained in each of the presidencies of Bengal, 

Madras and Bombay must always be ministers of the Church ^ 1 

of Scotland, and shall be entitled to have, out of tbe reve- ^ ^ 
nues of India, such salary as is from time to time allotted to 

the Military Chaplains in the several presidencies. 

(S) The ministers so appointed Chaplains must be ordained 
and inducted by the Presbytery of Edinburgh according to 
the forms and solemnities used in tbe Church of Scotland, 
and shall he subject to the spiritual and ecclesiastical juris- 
diction in all things of the Presbytery of Edinburgh, whose 
judgments shall be subject to dissent, protest and appeal to 
tbe Provincial Synod of Lothian and Tweeddale and to the 
General Assembly of the Church of Scotland. 

The provisions here re-enacted are probably obsolete.— Serial 
No. 60 in Leg. Dep. A Pros., ivlarch, 1915, Nos. 23—31. 

123. Nothing in this Act shall prevent the Governor- [Govt, of 
General in Council from granting, with the sanction of tbe 
Secretaiy of State in Council, to any sect, persuasion or 
community of Christians, not being of the Church of 
England or Church of Scotland, such sums of money as may 

be expedient for the purpose of instruction or for the main- 
tenance of places of worship. 
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PAST XL 


Ofi^'EkceSj Procedure and Penalties. 


[East India 
Company 
Act, 1770, 
s. 4.] 


[East India 
Company 
Act, 1793, 
s. 65 ; Govt, 
of India Act, 
1833, B. 50.J 


124. If any person holding office under the Crown in 
India does any of the following things, that is to say — demeanours. 

(7) If he opi:)resses any British subject within Lis juris- Oppression. 

diction or in the exercise of his authority ; or 

( 8 ) If (except in case of necessity, the burden of prov- 

ing which shall be on him) he wilfully disobeys, 
or wilfully omits, forbears or neglects to execute, 
any orders or insbructions of the Secretary of 
State j or 


[East India 
Company 
Act, 17^)3, 
s. 137; Govt, 
of India Act, 
1833, 5. 76.] 


(3) If he is guilty of any wilful breach of the trust and Breach of 
duty of his office j or 

{ 4 ) Ifj being the Governor-General, or a Governor, Trading. 
Lieutenant-Governor or Chief Commissioner, or 
a member of the Executive Council of the 
Governor-G eneral or of a Governor or Lientenant- 
Governor, or being a person employed or con- 
cerned in the collection of revenue or the admi- 


[East India 
Company 
Act, 1772, 
ss. 23, 24, 

26 ; East 
India Com- 
pany Act, 
1793, ss. 62, 
64 ; Govt, of 
India Act, 
1833, s. 7d.] 


nistration of justice, he is concerned in, or has 
any dealings or transactions by way of, trade or 
business in any part of India, for the benefit 
either of himself or of any other person, other- 
wise than as a shareholder in any joint-stock 
company or trading corporation ; or 
(5) If he demands, accepts or receives, by himself or deceiving 
another, in the discharge of his office, any gift, P^^^ents. 
gratuity or reward, pecuniary or otherwise, or 
any promise of the same, except in accordance 
with such rules as may be made by the Secretary 
of State as to the receipt of presents, and except 
in the case of fees paid or payable to barristers, 
physicians, surgeons and chaplains in the way 
of their respective professions ; 


[East India he shall be guilty of a misdemeanour ; and if he is convicted 
Company having demanded, accepted or received any such gift, 
63 • reward, the same, or the full value thereof shall 

Govt.\)f ’ forfeited to the Crown, and the Court may order that the 
India Act, gift, gratuity or reward, or any part thereof, be restored to 
1833, ss. 76, the person who gave it, or be given to the prosecutor or 
informer, and that the whole or any part of any fine imposed 
on the offender be paid or given to the prosecutor or informer, 
as the Court may direct. 

3^^ notes to s. 117, Ilh^rfs Digest^ 
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Most; of the offences mentioned in this section are also punishable 
under the Indian Penal Code. 

A summary of the rules in force with respect to tradin<^ by officers 
of Government will be found in 0. K. Roy’s edition of “ Rules r elating 
to Government Servants ” (1913). 

Section C6 of the Presidency Banks Act, 1876 (XI of 187C), provides 
that nothing in the East India Company Act, 1793, shall prevent any 
Govemment servant or Judge of a High Court from being a member oT 
any corporation established thereunder. For a discussion on the provi- 
sions of s. 137 of that Statute, see Home Dep. Conlldential Pros. 

October, 1912, No. 17. As to the posHion of nou-official Members of 
Executive Councils with regard to trading (and the receipt of gifts) see 
Leg. Dep. ii. o. No 143 of 1913, and the amendment which wns proposed 
in clause 11 of the Amendment Bill of 1915 (Leg. Dep. A Pros., April, 

1916, Nos. 41-47). 

Similar prohibitions of trading or business transactions arc con- 
tained in enactments of the Indian legislatures. A'ec, c c/., Act XV of 
1848 (trading by officers of Supreme Courts) ; Act VII of' 1878, s. 74 
aud Burma Act IV of 1902, s. 76 (by forest officers); Act V of 1861, 
s, 10, XXIV of 1859, 8. 19 ; Bombay Act VII of 1807, s. 11 (by police 
officers) ; Acts XI of 1876, s. 34, and V of 1879, s. 3 (by officers of presid- 
ency banks) j Act XVITI of 1881, s. 165 ; Bombay Act V of 1879, 
s. 31 ; Madras Regulation I of 1803, s. 40 ; Madras Regnlatioii II of 
1803, s. 64 ; Bengal Regulation II of 1793, s. 18 (by revenue officers) ; 

Bengal Regulation XXXVIll of 1703, s. 2 (loans hy covenanted 
servants) . 

The provisions of sub-section (6) do not debar Judges of High 
Courts from accepting honoraria for conducting ITniversity examinations • 

Leg, Dep. u. o. No. 355 of 1911. 

As to the exemption of certain high officers from prosecution in 
High Courts, see s, 110, ante, 

125, (/) If any European British subject^ without the Bidia 
previous consent in writing- of the Secretary of State in 
Council or of the Governor-General in Council or of a Local nV 
Government, by himself or another — 1^\2, s. ' 

{a) lends any money or other valuable thing to any 
Prince or Chief in India ; or 

(&) is concerned in lending money to, or raising or pro- 
curing money for, any such Prince or Chief, or 
becomes security for the re-payment of any such 
money ; or 

(c) lends any money or other valuable thing to any 
other person for the purpose of being lent to any 
such Prince or Chief ; or 

{d) takes, holds or is concerned in any bond, note or 
other security granted by any such Prince or 
Chief for the repayment of any loan or money 
hereinbefore referred to ; 

he shall be guilty of a misdemeanour. 

(2) Every bond, note or security for money, of what 
kind or nature soever, taken, held or enjoyed, either directly 
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or indirectly; for the use and benefit of any European 
British subject; contrary to the intent of this section, shall 
be void. 

See notes to s. 118, Ilherfs Digest. 

These provisions do not apply to a case in which a British subject 
seeks to acquire land for cultivation : Leg. Dep. u. o. No, 235 of 1889. 

They would appear to cover all loans by Native States ; JELohliouset 
Minutes No. 40 (1873), paragraph 21. It has been held that a company 
is not a British subject within the meaning of the section, though a 
British shareholder would probably fall under the term indirecUg : 

Leg. Dep. u. o. Nos. 555 of 1896, 543 of 1906 (Richards, Minutes No. 

74). The consent and approbation of Government should be stated on 
the face of the bond ; Leg. Dep. u. o. No. 737 of 1891. 

The expression “ European British subject ” is intended to exclude 
natives of India. It has been defined in some Indian enactments, e.g,, 
the Code of Criminal Procedure, 1898, s. 4, and the Guardians and 
Wards Act, 1890, s. 4 (7). 

[East India 126. (7) If any persiim carries oil; mediately or imme- Carrying on 
Company diately; any illicit correspondence, dangerous to the peace or dangerous 
Act, ^1793, safety of any part of British India; with any Prince, Chief, 
l4(f-^*G^’t l^-nd-holder or other pei’son having authority in India; or 
of India Act Commander, Governor or President of any foreign 

1912, s.l " European settlement in India, or any correspondence, con- 
(1)]. trary to the rules and orders of the Secretary of State or of 

the Governor- General in Council or a Governor in Council, 
he shall be guilty of a misdemeanour ; and the Governor- 
General or Governor may issue a warrant for securing and 
detaining in custody any person suspected of carrying on any 
such correspondence. 

(2) If; on examination taken on oath in writing of any 
credible witness before the Governor-General in Council or 
the Governor in Council, there appear reasonable grounds for 
the charge, the Governor-General or Governor may commit 
the person suspected or accused to safe custody, and shall 
within a reasonable time, not exceeding five days, cause to be 
delivered to him a copy of the charge on which he is 
committed. 

(S) The person charged may deliver his defence in 
writing, with a list of such witnesses as he may desire to be 
examined in support thereof. 

[ 4 ] The witnesses in support of the charge and of the 
defence shall be examined and cross-examined on oath in the 
presence of the person charged, and their depositions and 
examination shall be taken down in writing. 

(5) If, notwithstanding the defence, there appear to the 
Governor- General in Council or Governor in Council rea- 
sonable grounds for the charge and for continuing the con- 
finement, the person charged shall remain in custody until he 
is brought to trial in India or sent to England for trial. 
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(6) All such examinations and proceedings, or attested 
copies thereof under the seal of the High Court, shall be sent 
to the Secretary of State as soon as may be, in order to 
their being produced in evidence on the trial of the person 
charged in the event of his being sent for trial to England. 

(7) If any such person is to be sent to England, the 
Governor-General or Governor, as the case may be, shall 
cause him to be so sent at the first convenient opportunity, 
unless he is disabled by illness from undertaking the voyage, 
in which case he shall be so sent as soon as his state of health 
will safely admit thereof. 

(S) The examinations and proceedings transmitted in 
pursuance of this section shall be received as evidence in all 
Courts of law, subject to any just exceptions as to the com- 
petency of the witnesses. 

See notes to s. 120, Ilherfs Digest, • 

Power is conferred by this section only on the Governor-General and 
Governors of Presidencies. 

“ Oath *’ includes affirmation and declaration . — See the Interpreta- 
tion Act, 1889, s. 3. 

Por provisions re taking evidence in India for use in England, see 
the Evidence by Commission Act, 1885 (48 & 49 Viet., c. 74). 

Prosecution 127* (7) If any person holding office under the Crown 
of ofEences in in India commits any offence under this Act, or any offence 
England. against any person within his jurisdiction or subject to his 
authority, the offence maj/, without prejudice to any other 
jurisdiction, be enquired of, heard, tried and determined 
before His Majesty's High Court of Justice, and be dealt 
with as if committed in the county of Middlesex. 


(9) Every British subject shall be amenable to all Courts 
of justice in the United Kingdom, of competent jurisdiction 
to try offences committed in India, for any offence com- 
mitted within India and outside British India, as if the 
offence had been committed within British India. 

See notes to s. 119, llherfs Digest. 

The provisions of s. 67 of the East India Company Act, 1793, were 
repealed as to Indian Courts by the Foreign Jurisdiction and Extradi- 
tion Act, 1872 (XI of 1872), Scb. I. 

By Statute English Courts have in certain other cases jurisdiction 
to try offences committed outside the United Kingdom, e.g.. Offences 
againbt the Person Act, 1861 (24 & 25 Viet,, c. 100), ss. 9 and 10, 
Foreign Enlistment Act, 1870 (33 & 34 Viet., c. 90), ss. 10 and 17, 
Larceny Act, 1896 (59 & 60 Viet., c. 52), Official Secrets Act, 1911, 
(l&2aeo. 5,c.28), s. 10. 

For other provisions of the present Act relating specifically to trial 
in England, see ss, 45(9) and 126, ante. Compare s. 129, fost^ and 
8. 188, Code of Criminal Procedure, 1898 (Act V of 1898). 


[East India 
Company 
Act, 1770, 
s. 4 ;Ea8t 
India Com- 
panv Act, 
1772, s. 39; 
East India 
Company 
Act, 1793, 
ss. 140, 141.] 

[East India 
Company 
Act,;i793, 
s. 67]. 
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[East India 
Company 
Act, 1793, 
s. 141 ; In- 
dian High 
Coiirka Act, 
1861, 85 . 11, 
16.] 

[East Indian 
Company 
Act, 1770, 
s. 4 ; East 
India Com- 
pany Act, 
1772, S.39; 
East India 
Company 
Act, 1793, s. 
140.] 


128. Every prosecution before a High Court in British Limitation 
India in respect of any offence referred to in the last fore- prp*»ecu- 
going section must be commenced within six years after the 
commission of the offence. India. 

See notes to s. 119, Bherfs Digest. 


129. If any person commits any offence referred I*e»»hie8. 
to in this Act, he shall be liable to such fine or imprison- 
ment or both, as the Court thinks fit, and shall he liable, 
at the discretion of the Court, to be adjudged to be 
incapable of serving the Crown in India in any office, civil or 
military ; and if he is convicted in British India by a High 
Court, the Court may order that he be sent to Great Britain, 

Many of ,the offences referred to in tMs Act are also pnnishabl® 
under the Indian Penal Code . — See notes to s. 124, ante. 

The offences referred to are misdemeanours which by English law 
are punishable with fine and imprisonment in the discretion of the Court 
unless a specific punishment is provided by Statute.— /See Stephens* Digest 
of Criminal Laio^ art. 23. 

As to taking evidence in India for use in England, see the Evidenc® 
by Commission Act, 1885 (48 &49 Yict.,c. 74). 


PAET XII. 

Supplemental. 

Eepeal of Acts. 

130. The Acts specified in the Fourth Schedule to this Repeal. 
Act are hereby repealed, to the extent mentioned in the third 
column of that Schedule ; 

Provided that this repeal shall not affect — 

(ij) the validity of any law, charter, Letters Patent, Order 
in Council, warrant, proclamation, notification, 
rule, resolution, order, regulation, direction or 
contract made, or form prescribed, or table settled, 
under any enactment hereby repealed and in force 
at tbe commencement of this Act, or 

(S) the validity of any appointment, or any grant or 
appropriation of money or property, made under 
any enactment hereby repealed, or 

(e) the tenure of office, conditions of service, terms of 
remuneration or right to pension of any officer 
appointed before the commencement of this Act. 

The savings in the proviso provide for cases not covered by the 
general savings in 8. 38 {2) of the Interpretation Act, 1889. 

a % 
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gaviDc?a«to 131‘ (1) Nothing in this Act shall derogate from any [Indian 
certaiL-ights rights vested in His Majesty, or any powers of the Secretary Councils Act, 
and povrers. of State in Council, in relation to the government of India. 1861, s. 

(2) Nothing in this Act shall afEect the power of[GoyioE 
Parliament to control the proceedings of the Gi-overnor- 
General in Council, or to repeal or alter any law made by any * * 
authority in British India, or to legislate for British India 

and the inhabitants thereof. 

(3) Nothing in this Act shall affect the power of the [Indian 

Governor-General in Legislative Council to repeal or alter Councils Act, 
any of the provisions mentioned in the Fifth Schedule to this ’ 

Act, or the validity of any previous exercise of this power. Indian High 

See note to s. 121, Ilherfs Digest, where he says “ these savings Courts Act, 
reproduced from the Acts of 1833 and 1861 are important as showing 1861, ss. 9, 
that the Parliamentary enactments relating to India were never intended 11 and ^ 
to be, and cannot he construed as, a complete Code of the powers ^and Indian High 
rights exerciRable by, or with reference to, the Government of India Couits Act, 

Suh-section [2 ) expressly presei-ves the supremacy of the Imperial '■* 

Parliament. 

Sub-section (3) saves the ^lower of the Governor-General in Legisla- 
tive Conncil to deal with certain provisions contained in Acts of Parlia- 
ment prior to 1861 which are repioduced by the preset t Act. Cf. s. 65 
(2) (i), ante, and see note to Fifth Schedule, ^ost. 

Treaties, 132. All treaties made by the East India Company, so [Govt, of 

contracts and far as they are in force at the commencement of this Act, are India Act, 
binding on His Majesty, and all contracts made, and liabilities 1858, s. 67.] 
Company^ ItitJiii'i'ed, by the East India Company may, so far as they are 
outstanding at the commencement of this Act, be enforced 
by and against the Secretary of State in Council. 

For treaties, see Aitehison’s Treaties^ Engagements and Sanads, 

Can a treaty, unless cimfirmed by legislation, affect private 
rights of British subjects in time of peace?— V, Baird (1892), 

L. Tv. A, 0. 492, 496. 

Orders of 133 . All orders, regulations and directions lawfully made 
East India or given by the Court of Directors of the East India Company India Act, 
Company. qj. gy Commissioners for the affairs of India, are, so far 1858, s. 59.] 
as they are in force at the commencement of this Act, deemed 
to be orders, rules and directions made or given by the 
Secretary of State under this Act. 


Definitions. 


Definitions j Short Title and Commencement. 

134. In this Act unless the context otherwise requires — 

(7) Governor-General inCounciP^ means the Governor- Indii Act, 
General in Executive Council ; 1833, s. 39 ; 

Indian 
Councils Act, 
X861, 8. 63.] 
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[Govt, of 
India Act, 
183J?, s. 56 ; 
Indian 
Councils Act, 
1861, s. 53.] 


[Indian 
Council?. Act, 
1909, s. 3 
(3).] 


[East India 
Company 
Act, 1770, 
s. 4 ; East 
India Com- 
pany Act, 
1772, s. 39 ; 
East India 
Company 
Act, 1793, 
ss. 62, 65 ; 
Govt, of 
India Act, 
1833, ss. 80, 
87 ; Indian 
Civil Service 
Act, 1861, 
ss. 2, 3 ; 

Govt, of 
India Act, 
1870, 8. 6.] 

[Indian 
Councils Act, 
1892, s. 6.] 


(9) Governor in Council means a Governor in 
Executive Council ; 


(5) Lieutenant-Governor in Council means a 

Lieutenant-Governor in Executive Council ; 

( 4 ) Local Governments^ means a Governor in 

Council, Lieutenant-Governor in Council, 
Lieutenant-Governor or Chief Commissioner ; 

(5) office ss includes place and employment ; 


( 6 ) province includes a presidency ; and 

(7) refei’ences to rules made under this Act include 

rules or regulations made under any enactment 
hereby repealed, until they are altered under 
this Act. 


See notes to s. 124, Ilberfs Digest, 

Compare the deftnition of ** Governor- General in Council ** here 
given with the definition of “ Government of India in s. 3 {22) of 
the General Clauses Act, 1897 (X of 1897). 

This section does not define expressions which have already heen 
defined in the Interpretation Act, 1889 (52 & 63 Viet., c. 63), Tvhlch 
applies to the present Act. 

Other definitions will be found in some of the foregoing sections, 
e.g,i “revenues of India'* ins. 20 (5), “Indian Legislative Council** 
in s. 63 (I), “ Indian Waters ” in s. 66 (I), “ Local Legislative Council ** 
and “ Local Legislature ** in s.73 (4), “ Eigh Court *’ in s. 101 (I). 

The expression “ British subject *’ is not denned in the present 
Act, hut s. 1 of the British l^'ationality and Status of Aliens Act, 1914 
(4 & 5 Geo. 6, c, 17) defines tbe expression “natural horn British 
subject ” and under s. 3 of the Act naturalized aliens have the same 
status as natural bom British subjects. [Cf, The King v. S^e^er and 
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ihe King v. Cassel (1916), 1 X, B. 695]. ** Britisli subject ” is defined 
in 8. 27 of the same Act. 

As to subjects of Native States, see notes to s. 65, ante ; and as to 
their eligibility for nomination to Legislative Councils and for civil or 
military office, ^ee sections 63, 74, 76, 96A, 97, ante. 

135 . This Act may be cited as the Government of India 
Act, 1915, and shall come into operation on the first day of 


mencement. January, one thousand nine hundred and sixteen. 


SCHEDULES. 


Ss. 63 (2), 
74(f). 76(f). 


FIRST SCHEDULE. ^Indiay 

Councils Act, 

Maximum Numbee oe Nominated oe Elected Mbmbebs Go^vtl^of^* 

OF Legislative Councils. 

1912, ss. 3, 4 

^ (f),Sch. 1.] 


Legislative Council. 

Maximum 

Number. 

Indian Legislative Council ..... 

Sixty. 

Local Legislative Councils— 


Bengal Legislative Council .... 

Fifty. 

Madras Legislative Council .... 

Fifty. 

Bombay Legislative Council .... 

Filty. 

Bibar and Orissa Legislative Council 

1 Fifty. 

United Provinces Legislative Council , 

Fifty. 

Punjab Legislative Council .... 

Thirty. 

Burma Legislative Council .... 

Thirty. 

Assam Legislative Council .... 

Thirty. 

Central Provinces Legislative Council 

Thirty. 

Legislative Council of the Lieutenant-Governor 


of any Province hereafter constituted . 

Thirty. 


Under s. 63 (4), antCj the maximum number of Additional 
Members of the Indian Legislative Council may be increased by the 
addition of a Lieutenant-Governor or Chief Commissioner. 
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OefICIAL SiLAKIES, ETC. 
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Section 98. 


[Goyt. of 
India Act« 
1833, s. 76 ; 
Govt, of 
India Act. 
1853, R. 35 ; 
Govt, of 
India Act, 
1912,8.1(1).] 


Officer. 


Maximum annual salary. 


Governor-General of India 

Governor . . , . . 

Commander-in-Chief of His Majes- 
ty's forces in India. 
Lietitenant-Governor . . 

Ordinary Member of the Governor- 
General's Executive Council. 
Member of a Governor's Executive 
Council. 


Two hundred and fifty-six thou- 
sand rupees. 

One hundred and twenty -eight 
thousand rupees. 

One hundred thousand rupees. 

One hundred thousand rupees. 
Sixty-four thousand rupees. 


* No statutory maximum has been fixed. 
^ See note to s. 85, ante. 


[Indian Civil 
SeiTice Act, 
1861, 
Schedule.] 


THIRD SCHEDULE. Section 85. 

Offices beserved to the Indian Civil Service. 

Part L — GeneraU 


1. Secretaries^ Joint Secretaries^ Deputy Secretaries and 
Under-Secretaries to the several Governments in India, 
except the Secretaries, Joint Secretaries, Deputy Secretaries 
and Under-Secretaries in the Army, Marine and Public 
Works Departments. 

2. Accountants -General. 


3. Members of the Board of Revenue in the Presidencies 
of Bengal and Madras, the United Provinces of Agra and 
Oudh and the Province of Bihar and Orissa. 


4. Secretaries to those Boards of Revenue. 

5. Commissioners of Customs, Salt, Excise and Opium. 

6. Opium Agent. 


Part IL — Offices in the Provinces which were hnown in the 
year 1861 as Begnlation Provinces 

7. District and Sessions Judges. 

8. Additional District or Sessions Judges and Assistant 
Sessions Judges. 

9. District Magistrates. 

10. Joint Magistrates. 
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Section 130. 


11. Assistant Magistrates. 

12. Commissioners of Kevenue. 

13. Collectors of Kevenue or Chief Revenue OflBcers of 
districts. 

14. Assistant Collectors. 

This Schedule reproduces the Schedule appended to the Indian 

Civil Service Act, 1861 (24 <& 25 Viet., c. 54) so modified as to adapt 
the nomenclature to existing conditions. 

It has been held that Assistant Secretaryships to the Government 
are not included under the expressions “Secretaries, Joint Secretaries, 
Deputy Secretaries and Under-Secretaries”: Leg. l>ep, u. o. No. 279 of 
1910, 

‘‘JPuhltc Works Department” See Leg. Dep. u. o. No. 452 of 1905. 

An officer who is not a member of the Indian Ciril Service cannot 
be appointed to the office of Accountant-General except under the pro- 
visions reproduced by s. 100, ante, Dolhouse Minutes, No. 52 (1874). 

Provinces which were Tenouon in the year J.8t>l as "Regulation 
Rrovinces” “Province" here means any definite and well-known 
area, e.^., Sylhet, which was part of a “Regulation Province” in 1861 
now forms part of anon-regulation province : Leg. Dep. u. o. No. 655 of 
1907 ; see also u. o. No. 257 of 1914. It was held that as Sindh was 
a non-regulation province in 1861 the appointment to a Commissioner- 
ship in Sindh of a person who was not a member of the Indian Civil 
Service was not illegal ; Leg. Dep. u. o. No. 884 of 1900. 

As to the origin and meaning of the expression “non-regulation 
province ”, see llbert, pp. 102, 105. 

Collector” Does not include the Collector of Bombay; Secre- 
tary of State’s Despatch to Bombay, No. 4-Bev., dated 15th February, 
1883. 

A.ssistant {Collector ” Does not cover the Assistant Collector 
of Bombay : Leg Dop. u. o. No. 372 of 1898. 


FOURTH SCHEDULE. 


Acts Repealed. 


Session and Chapter. 

Short Title. 

Extent of Repeal. 

10 Geo. 3, 0 . 47 

The East India Com- 
pany Act, 1770. 

The East India Com- 
pany Act, 1772. 

The whole Act. 

13 Geo. 3, c. 63 

The whole Act, except 
sections forty -two, 

forty- three and forty- 
five.^ 

21 Geo. 3, c. 70 . 

The East India Com- 
pany Act, 1780. 

The whole Act, except 
section eighteen. 

26 Geo. 3, c. 57 

The East India Com- 
pany Act, 1786, 

Section thirty* eight,^ 


^ Sections 42, 43 and 45 of the East India Company Act, 1772, and 
the whole of the East India Company Act, 1786, have since been repealed 
by the Government of India (Amendment) Act, 1916, Schedule 11, post. 
The whok of the East India Company Act, 1784 (24 Geo. 3, Se.ss. 2, 
0 . 25), which is not included in this Schedule, has also been repealed by 
-ihid* For reasons, see JElxplanatory JSote to Bill in Les:. Dep. u. o. 
No. 33 of 1916. ^ ^ 
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Session and Chapter- 

33 Geo, 3, c. 52 
37 Geo. 3, c. 142 
39 & 40 Geo, 3, c. 79 
53 Geo. 3, e. 155 
55 Geo. 3, c. 84 

4 Geo. 4, c, 71 , 

6 Geo. 4, c. 85 . 

7 Geo. 4, 0 . 56 

3 & 4 Will. 4, c. 85 

5 & 6 Will. 4, c. 52 

7 Will. 4 and 1 Yiot 
c. 47. 

5 & 6 Viet., 0, 119 

16 & 17 Ykt., c. 95 

17 & 18 Yiot., c. 77. 

21 & 22 Yict., c. 106 

22 & 23 Yict., 0 . 41 

23 & 24 Yict., c. ICO 

23 & 24 Viet., c. 102 

24 ^ 25 Yict,, c. 64 
24 & 26 Yict., c. 67 
24 & 25 Yict., c. 104 
28 & 29 Yict., 0. 15 


Short Title. 


Tie East India Com- 
pany Act, 1793. 

The East India A*‘t, 
1797. 

The Government of 
India Act, 1800. 

The East India Com- 
pany Act, 1813. 

The Indian Presidency 
Towns Act, 1815, 

The Indian Bibhops and 
Courts Act, 1823. 

The Indian Salaries and 
Pensions Act, 1825. 

The Fast India Officers’ 
Act, 1826. 

The Government of 
India Act, 1833. 

The India (North-West 
Provinces) Act, 1835. 
The India Officers* 
Salaries Act, 1837. 

The Indian Bishops Act, 
1842. 

The ^ Government of 
India Act, 1853. 

The Government of 
India Act, 1864, 

The Government of 
India Act, 1858. 

The Government of 
India Act, 1859. 

The European Forces 

(India) Act, 1860. 

The East India Stock 

Act, 1860. 

The Indian Civil Service 
Act, 1861. 

The Indian Councils 
Act, 1861. 

The Indian High 

Courts Act, 1861. 

The Indian High 

Courts Act, 1865. 


Extent of Repeal. 

The whole Act, 

The whole Act, except 
section twelve. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act, except 
section one hundred 
and twelve. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. ^ 

The whole Act.^ 

The whole Act, except 
section four. 

The whole Act. 

The whole Act. 

The whole Act, except 
section six. 

The whole Act. 

The whole Act. 

■j he whole Act. 

The whole Act. 


> Section 19 of the Ooveinment of India Act, 1863, and section 4 
of the Government of India Act, 1864, are included for repeal in this 
Sctednle hut their provisions are, in effect, kept in force by s. 52 of the 
present Act for the purposes of constituting the province of Agra into 
'a presidency under a Governor in Council, 
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Session and Chapter. 

Short Title. 

Extent of Repeal. 

28 & 29 Viet., c. 17 

The Government of 
India Act, 1866. 

The whole Act. 

32 & 33 Viet., c. 97 

The Government of 
India Act, 1869. 

The whole Act. 

33 & 33 Viet., c. 98 . 

The Indian Councils 
Act, 1869. 

The whole Act. 

33 & 34 Viet., c. 3 

The Government of 
India Act, 1870. 

The whole Act. 

33 & 34 Viet., c. 69 * 

The East India Con- 
tracts Act, 1870. 

The whole Act. 

34 & 36 Viet., 34 

The Indian Councils 
Act, 1871. 

The whole Act. 

34 & 35 Viet., e. 62 . 

The Indian Bishops 
Act, 1871. 

The whole Act. 

37 & 38 Viet., o. 3 . 

The East India Loan 
Act, 1874. 

Section fifteen. 

37 38 Viet., 0. 77 

The Colonial Clergy 
Aet, 1874. 

Section thirteen. 

37 & 38 Viet., c. 91 * 

The Indian Councils 1 
Act, 1874. 

The whole Act. 

43 Viet., c. 3 . 

The Indian Salaries and 
Allowances Act, 1880. 

The whole Act. 

44 & 46 Viet., c. 63 • 

The India OflBce Auditor 
Act, 1881. 

The whole Act. 

47 & 48 Viet., e. 38 • 

The Indian Marine Serv- 
ice Act, 1884. 

Sections two, three, 
four and five. 

66 & 66 Viet., c. 14 . 

The I ndian Councils 
Act, 1892. 

The whole Act. 

3 Edw., 7, G. 11 

The C ontracts ( 1 ndia 
Office) Act, 1903. 

The whole Act. 

4 Edw., 7, c* 26 

The Indian Councils 
Act, 1904. 

The whole Act. 

7Edw., 7,0. 35 

The Council of India 
Act, 1907. 

The whole Act. 

9 Edw., 7, c. 4 . 

The Indian Councils 
Act, 1909. 

The whole Act, 

1 & 2 Geo. 5, c, 18 

The Indian High 

Courts Act, 1911. 

The whole Act. 

1 & 2 Geo. 5, G. 25 

The Government of 
India (Amendment) 

Act, 1911. 

The whole Act. 

2 & 3 Geo* 6, c. 6 

The Government of 
India Act, 1912. 

The whole Act. 


The enactments inoladed in this Schedule of repeals have been le- 
enacted by the present Statute : see Table of Comparison appended to 
the India OflGLce edition of the Government of India Acts, 1916 & 1910. 
But various other statutory enactments relating to India, which have 
not been so included, remain in force * — See Collection of Statutes relate 
ing to India^ vole. I and II* 
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Peovisions of this Act which may be bbpbalbd oe aiteebod 

-BY THE GoVEENOR-GeNEEAL IN LEGISLATIVE COUNCIL. 


Section. 


Subject. 


62 

106 

108 (1) 
109 


110 

111 


112 . 


114 {2) . . . • 

m (i) 

124 (4) —so far as it relates to 
persons employed or concerned 
m the collection of revenue or 
the administration of justice. 
124 (5)— so far as it relates to 
persons other than the Govern- 
or-General, a Governor, or 
a Member of the Executive 


Council 

of 

the 

Governor 

General 

or of a Governor. 

125 • 

• 

• 

• • 

126 

• 

• 

• • 

128 . 

• 

• 

• • 

129 . 



• • 


Power to extend limits of Presidency 
towns. 

Jurisdiction, powers and authority of 
High Courts. 

Exercise of jui-isdiction of High Court 
by single Judges or Division Courts. 

Power for Governor-General in Council 
to alter local limits of jurisdiction of 
High Courts, etc. 

Exemption from jurisdiction of High 
Courts. 

Written order ^ by Governor- General 
in Council a justification for act in 
High Court. 

Law to be administered in cases of 
inheritance, succession, contract and 
dealing between party and party. 

Powers of Advocate-General, 

Oppression. 

Trading- 


Receiving presents. 


Loans^ to Princes or Chiefs. 

Carrying on dangerous correspondence. 
Limitation for prosecutions in British 
India. 

Penalties. 


['] See note to s. 131 (5), ante. This Schedule was substituted for 
the original Fifth Schedule by the Government of India (Amendment) 
Act, 1916— Scb. I, post. The ongiDal Schedule contained various enact- 
ments which were considered unfitted to be dealt with by the Indian 
Legislatuie, e.y., enactments dealing with the relations between the 
Secretary of State and tbe Governor-General. See JExplanator^/ Note 
in Leg, Dep. u. o. No, 33 of 1916, and u* o. No. 250 of 1915 (p. 412 B). 



Elections and 
nominations 
for Legisla- 
tive Councils, 


ll8 THE GOVEBNMEKT OF INDIA (AMENDMENT) ACT, 1916. 

THE GOVEEH MENT OP INDIA (AMEND- 
MENT) ACT, 1916. 

{6^7 Geo. 5, CL 37.) 


ARRANGEMENT OF SECTIONS. 


Section. 

1, Elections and nominations for Legislative Councils. 

•2. Removal of doubts as to validity of certain Indian 
laws. 

8, Qualification of rulers and subjects of certain States for 
office. 

4. Admission to Indian Civil Service. 

5. Removal of doubts as to validity of Orders iu Council 
under Foreign Jurisdiction Act. 

6. Transfer of India stock by deed. 

7. Minor amendments, repeals, and saving. 

8. Short title, commencement, printing and construction. 


Fikst ScnsDULE. — Further amendments of the Govern- 
ment of India Act, 1915. 

Second Souedule. — Enactments repealed. 


An Act to amend certain enactments relating to the 
government of India, and to remove doubts as to 
the validity of certain Orders in Council made for 
India. 

\_23rd August) 1916.^ 

Be it enacted by the King^s most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assem- 
bled, and by the authority of the same, as follows : — 

1. (1) In section 63 of the Government of India Act, 6 6 Geo. 5, 
1915 (in this Act referred to as the principal Act shall 
be inserted the following sub-sections : — 

Rules made under this section may provide for 
the final decision of doubts or disputes as to the 
validity of an election. 
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^^(65) Subject to any rules made under this section, any 
person wbo is a ruler or subject of any State in 
India shall be eligible to be nominated a mem- 
ber of a Legislative Council. 

(^) In sections 74 and 76 of the principal Act corres- 
ponding sub' sections shall be inserted, and shall be 
numbered (4^) and (4i) in section 74 and (3^) and in 

gOction 76. 

(3) This section shall apply to and shall validate rules 
and nominations made as well before as after the com- 
mencement of this Act. 


See notes to sections 63, 74 and 76 of the Government of India Act, 
1915, ante. Sub-section (S) applies retrospectively to the existing rules and 
to past nominations. 


2. (1) In section 71 of the principal Act shall be 
inserted the following sub-section ; — 

A Regulation made under this section for any 
territory shall not be invalid by reason only that 
it confers, or delegates power to confer, on Courts 
or administrative authorities power to sit or act 
outside the territory in respect of which they 
have jurisdiction or functions, or that it confers, 
or delegates power to confer, appellate jurisdic- 
tion or functions on Courts or administrative 
authorities sitting or acting outside the terri- 
tory/^ 


Removal of 
doubts as to 
validity of 
certain 
ludian laws. 


(2) In section 84 of the principal Act, after the 
words Governor General in Legislative CouuciP^ shall be 
inserted the words or a Local Legislature,'-’ and, at the end 
of the section, shall be inserted the following words : — 

A law made by any authority in British India and 
repugnant to any provision of this or any other 
Act of Parliament shall, to the extent of that 
repugnancv, but not otherwise, be void.-” 

(3) This section shall apply to and shall validate laws 
made as well before as after the commencement of this Act. 


See notes to section 71(3a) and section 84 of the Government of India 
Act, 1915, ante. These amendments are retrospective by virtue of the pro- 
visions of sub-section (3). 


3. After section 96 of the principal Act shall be Qualification 

inserted the following section ; — of rulers and 

® subjects of 

^^96 A. Niotwithstanding anything in any other enact- States 

meat, the Governor General in Council, with the ^ 

approval of the Secretary of State in Council, may. 
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by notification, declare that, subject to any condi- 
tions or restrictions prescribed in the notification, 
any named ruler or subject of any State in India 
shall be eligible for appointment to any civil or 
military office under the Crown to which a native 
of British India may be appointed, or any named 
subject of any State, or any named member of any 
independent race or tribe, in territory adjacent to 
India, shall be eligible for appointment to any 
such military ofEce,^^ 

See notes to section 96-A of the Government of India Act, 1915, ante. 

Admission to section 97 of the principal Act, after the words 

Indian Ci\il British subjects shall be inserted the words ‘‘and 
Seryice. of persons in respect of whom a declaration has been made 
under the last foregoing section who are/^ and, after sub- 
section (2), shall be inserted the following sub-section : — 

{2a) The admission to the Indian Civil Service of a 
British subject who or whose father or mother 
was not horn within His Majesty^s dominions 
shall be subject to such restrictions as the 
Secretary of State in Council, with the advice 
and assistance of the Civil Service Commissioners, 
may think fit to prescribe, and all such restric- 
tions shall be included in the rules/ ^ 

See notes to section 97 of the Government of India Act, 1915, ante. 

Removal of 5. An Order of His Majesty in Council heretofore or 53 & 54 vict., 
doubts as to hereafter made under the Foreign Jurisdiction Act, 1890, c. 37 . 

Orders^ in Governor General of India in Council to 

Council under niake rules and orders in respect of Courts or administrative 
Foreign Juris- authorities acting for any territory, shall not he invalid by 
diction Act. reason only that it confers, or delegates power to confer, on 
Courts or administrative authorities power to sit or act out- 
side the territory in respect of which they have jurisdiction 
or functions, or that it confers, or delegates power to confer, 
appellate jurisdiction or functions on Courts or administrative 
authorities sitting or acting outside the territory. 

This section, which is retrospecUvo, removes a doubt which had been 
raised as to tba validity of the lu^au (Foreign Jurisdiction) Order in 
Council, 1902, made under the Foreign Jurisdiction Act, 1890 (53 & 51 
Viet., c, 37). Section 9 of that Act empowers His Majesty hy Order in 
Council to confer foreign jurisdi<'tlon ou Courts in British India, and the 
Secretary of State was advised th»t the delegation to the Governor General 
in Council of His Majesty's powers under s. 9 is ultra vires. The Order in 
Council of 1902, in so far as it authorises such delegation, is now validated 
with retrospective effect — See Memorandum to BUI (clause 6) in Legislative ^ 

Department Proceedings April, 1915, Nos, 41-47, and U. 0. 33 of 1916. 

Compare the provisions of s. 71 (3a) of the Govt, of India ^ct, 

1915, ante. 

For rules and orders made hy the Qovtruor General in Council under the 
Order in Council, see British Enactments inforee in Native States (1914). 
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6. — (1) India stock may, i£ registered for tbe time being Transfer of 
as stock transferable by deed in manner iDrovided by regula- 

tions made under tbis section, be transferred by deed. ^ ’ 

(2) The Banks of England and Ireland, respectively, with 
the concurrence of the Secretary of State in Council, shall 
provide by regulations for a separate stock register being kept 
for India stock which is for the time being transferable by 
deed, for the conditions upon which stock is to be entered in 
or removed from that register, for the mode in which the 
transfer by deed is to be carried out, and for the payment of 
any fees in respect of the entry or removal of stock in or 
form the register, and the carrying out of any transfer of 
stock by deed. 

(3) The provisions of all enactments relating to India 
stock which are in force at the commencement of this Act 
shall apply to stock transferable by deed in pursuance of 
this section as they apply to stock transferable in the books 
of the Banks of England or Ireland, or of the Secretary of 
State in Council, except so far as express provision is made to 
the contrary by this section or by the regulations made there- 
under. 

(4) No stamp duty shall be payable in respect of any 
deed of transfer of India stock or any dividend warrant or 
register certificate relating to India stock. 

(5) In this section the expression India stock means 
any stock created and issued, whether before or after the 
commencement of this Act, by the Secretary of State in 
Council under the authority of Parliament. 

For definitions of Bank of England and “ Bank of Ireland ”, see s. 

12 of the Interpretation Act, 1889. 

This section is intended to facilitate the transfer of India stock by deed 
and to exempt from stamp duty dividend warrants and registry certificates 
relating to India stock. It adapts to India the provisions of s. 71 of the 
National Debt Act, 1870 (33 & 34 Viet., c. 71) and s. 17 of the Finance 
Act, 1911 (1 & 2 Geo. 5, c. 48) — See Memorandum to Bill (clause 12) in 
Legislative Department Progs. April, 1916, Nos. 41—47, and U. O, 33 of 
1916. 

7. (1) The principal Act shall be further amended in Minor 

manner appearing in the First Schedule to this Act. amendments, 

repeals and 

(2) The enactments specified in the Second Schedule to saving, 
this Act are hereby repeale<l to the extent mentioned in the 
third column of that Schedule. 

(3) othing in this Act shall affect any right acquired 
before the commencement of this Act under any judgment or 
0 |:der of a Court of competent jurisdiction. 
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Short title, 
commence- 
ment, print- 
ing and 
construction 


The minor amendments of the principal Act are relegated to a Schedule 
by sub-section (1). See notes to the sections amended, ante. 

Sub- section (2) repeals certain obsolete enactments — see note to Schedule 
II, ^05^. ^ 

Srib-section (3) saves prior judicial proceedings as some of the provisions 
of the principal Act are retrospective. Its provisions were, however, ori- 
ginally included in the Bill with special reference to a proposed amendment 
of s. 84 intended to validate Indian enactments which barred the right to 
sue the Secretary of State in Council in particular cases or classes of cases. 
This proposed an»endment was ultimately dropped. See note to s» 81 of the 
Government of India Act, 1915, ante, and Memot'andum (clause 7) in Legis- 
lative Department Progs. April, 1915, Nos. 41 — 47, 

8. (1) This Act may be cited as the Government of 
India (Amendment) Act, 1916, and the principal Act and 
this Act may be cited together as the Government of India 
Acts, 1915 and 1916. 

(2) This Act shall come into operation on the first day of 
September, one thousand nine hundred and sixteen. 

(3) Where any enactment or word is directed by this 
Act, or by any Act for the time being in force, whether 
passed before or after the commencement of this Act, to be 
inserted in or added to the principal Act, or to be substi- 
tuted in the principal Act for any other enactment or word, 
or where any enactment or word in the principal Act is so 
directed to be repealed, then all copies of the principal Act 
printed by His Majesty's printers after that direction takes 
effect shall be printed with that enactment or word inserted 
in or added to the Act, or printed therein m lieu of any enact- 
ment or woi'd for which the same Is substituted, or omitted 
therefrom, according as the direction requires, and with the 
sections and sub-sections numbered in accordance with 
the direction ; and the principal Act shall be construed as if 
it had, at the time at which the direction takes effect, been 
enacted with that addition, substitution or omission, 

(4) A reference in any enactment, whether passed before 
or after the commencement of this Act, to the principal Act 
shall, unless the context otherwise requires, be construed to 
refer to that Act as amended by any enactment for the time 
being in force. 

Sub-sections (3) and (4) are based on s. 8 (2) and (3) of the Army (Annual) 
Act, 1885 (48 & 49 Viet., c. 8}j and require that all future authorised copies 
of the Government of India Act, 19J 5, be printed with the amendmeiiti 
shown in loco, in the same way as the official annual editions of the Army 
Act, See JExplanatory Note in Legislative Department TJ. O. 33 of 1916 
Suh-section (3) seems to suggest that all future amendments of ^ the Act of 
1915 should be textual so that the who'e law should be contained, in a 
single Act, as in the case of Indian Acts which are invariably amended 
textually. 
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SCHEDULES. 

FIRST SCHEDULE. 


Fortueb Amendments op the Government op India 

Act, 1915. 

Enactment to be - , , 

amended. Amendment. 


The Government of India 
Act, 1915 (6 & 6 Geo. 6, 
c. 61). 


Section 3 (3) , . . The word British,” where secondly occurring, 

shall be repealed. 

Section 13 (1) . . For this snb-scction shall be substituted the 

following sub*section ; — 

‘‘ (1) Where an order or communicatiois. 
concerns the levying of war, or th c 
making of peace, or the public safety, o r 
the defence of the realm, or the treating 
or negotiating with any prince or State, 
or the policy to bo observed with resjject 
to any prince or State, and a majority of 
votes therefor at a meeting of the Council 
of India is not required by this Act, the 
Secretary of State may send the order or 
communication to the Governor General 
in Council or to any Governor in Council 
or officer or servant in India without 
submitting it to a meeting of the Council 
or depositing it for the perusal of the 
members of the Council or sending or 
giving notice of the reasons for making 
it, if he considers that it is of a nature to 
require secrecy.” 

Section 13 (2) * . The words ‘‘ or any of the matters aforesaid 

shall he substituted for the words or the 
levying of war, lor the making of peace, or 
negotiations or treaties with any prince or 
State.’^ 

Section 21 , , . At the end of this section shall he added the 

words “Provided that a grant or appropriation 
made in accordance with provisions or restric- 
tions prescribed by the Secretary of State in 
Council with the concurrence of a majority of 
votes at a meeting o± the Council shall be 
deemed to he made with the concurrence of a 
majority of such votes.” 


Section 26 


The words “ twrrty-c*ght days shall be sub- 
stituted for llic words ■■ fourteen days.^' 
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Enactment to lie 
amended. 

Amendment. 

Section 27 (10) 

The words ‘‘ or retiring shall be inserted after 
the word “ superannuation ; the words and 
their legal personal representatives shall, for 
the purposes of gratuity ftliall he inserted 
after the word “ allowance ; and the words 
“ the auditor and his assistants ” shall be sub- 
stituted for the word “ they.'’ 

Sections 28 (1) and 30 (1) * 

The words “ or personal ” shall be inserted after 
the word real/’ where secondly occurring, 
and the words ** or otherwise ” shall he inserted 
after the word “ mortgage.’* 

Section 28 (2) 

The word two ” shall be substituted for the 
word ** three.'* 

Sections 63(3) and 74(2) . 

The words any office of profit ” shall be sub- 
j stitnted for the word office/’ 

Sections 64 (3), 75 (3) and 
78 (2). 

1 

The words '' or when questions are asked ” 
shall be inserted after the words any matter 
of general public interest.” 

Sections 67 (3) and 80 (3) . 

The words or when questions arc asked ” shall 
be inserted after the words at any such 
discussion/* 

Section 86 (1) , * 

The words and a Lieutenant-Governor in 
Council ” shall he inserted after the words '' a 
Governor in Council.” 

Section 92 (3) . , 

The words or special duty ” shall be inserted 
after the words is absent on leave.” 

Section 94 , . , 

The words or spe'eial duty ” shall be.inserted 
after the words absence on leave,” and the 
words absence may be permitted ” shall be 
substituted for the words leave may be 
granted.” 

Section 99 (1) , 

The words in British India/? where secondly 
occurring, shall be repealed. 

Section 106 , , 

Section 107> proviso . 

In this section shall be inserted the following 
sub- section : — 

“ (1 a). The Letters Patent establishing, or 
vesting jurisdiction, powers or authority 
ip, a High Court may be amended from 
time to time by His Majesty by further 
Letters Patent.” 

The word law ” shall be substituted for the 
word Act.” 

Section 109 (1) 

i 

The words any British subject for the time 
being within ” shall be substituted for the 
words Christian subjects of H4s Majesty 
resident in.” 
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Enactment to be 
amended. 


Amendment. 


Section 110 (1) 


The words Lieutenant-Governor aud Chief 
Commissioner shall be inserted after the 
words " each Governori^* and the words the 
Executive Council of the Governor-General or 
of a Governor or Lieutenant-Governor shall 
be substituted for the words “ their respective 
Executive Councils.^^ 


Sectiou 114 


At the end of this section shall be added the 
following Sub -section : — 


“ (3) On the occurrence of a vacancy in the 
office of Advocate-General or during any 
absence or deputation of an Advocate- 
General, the Governor General in Council 
in the case of Bengal, and the Local Gov- 
ernment in other cases, may apnoint a 
person to act as Advocate- General ; and the 
person so appointed may exercise the powers 
of an Advocate- General until some per- 
son has been appointed by His Majesty to 
the office and has entered on the discharge 
of his duties', or until the Advocate -General 
has returned from his absence or deputa- 
tion, as the case may be, or until the 
Governor General in Council or the Local 
Government, as the case may be, cancels 
the acting appointment/’ 


Sectiou 120 


I'he words Secretary of State ” shall be sub- 
stituted for the words “ Chancellor of the 
Exchequer ; ” the words “ Madras or Bombay” 
shall he inserted after the words Bishop of 
Calcutta,” where thirdly and fourthly occur- 
ring ; and the words “ to be paid quarterly ” 
and the word “ British ” shall be repealed. 
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For the Fifth Schedule shall be substituted the 
following ; — 

Section 131 "FIFTH SCHEDULE. 

(3). 

Peovisions op this Act which may be eepealed or 

AI.TEBED BY THE GOVEENOB GeHEEAE IN LeGISEATIVE 

Council. 


Section. 

frubject. 

62 t • 


Power to extend limits ot presidency-towns. 

106 

. . . 

Jurisdiction, powers and authority of High 
Courts. 

108(1) . 

• • 

Exercise of jurisdiction of High Court by s-ingle 
judges or Division Courts. 

109 

* * 

Power for Governor General in Council to alter 
local limits of jurisdiction of High Courts, 
etc. 

110 

• • 

Exemption from jurisdiction of High Courts. 

111 


Written order by Governor General in Council 
a justification for act in Higli Court. 

112 


Law to be administered in cases of inherit ance, 
succession, contract and dealing between party 
and party. 

114 (2) . 


Powers of Advocate-General. 

124 (1) . 


Oppression. 

124 (4)— so far as it relates 
xo persons employed or 
concerned in the 
collection of revenue 
or the administration 
of justice. 

Trading. 

124 (6) — so far as it relates 
to persons other than 
the Governor General, 
a Governor, or a mem- 
ber of the Executive 
Council of the Governor 
General or of a 
Governor. 

Receiving presents. 

125 

• 

Loans to princes or cliiofs. 

126 

.1 

Carrying on dangerous correspondence. 

128 

• * 

Limitation for prosecutions in liritisb India. 

129 

* « 

Penalties.” 
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SECOND SCHEDULE. Section 7(2), 

Enactments eepbaied. 


Session and 
Chapter. 

' Short Title. 

Extent of Repeal. 

13 Geo. 3, c. 63 . 

• 

The East India Com- 
pany Act, 1772. 

Sections forty-two, forty-three 
and forty-five. 

24 Geo. 8, scss. 2, 
C.25. 

The East India Com- 
pany Act, 1784. 

The whole Act. 

26 Geo. 8, c. 57 . 

The East India Com- 
pany Act, 1786. 

The whole Act, 

9 Geo. 4, c. 74 . 

The Criminal Law 
(India) Act, 1823. 

Section fifty-six, except so far as 
in force in the Straits Settle- 
ments. 

5 & 6 Geo. 6, c. 
61. 

The Government of 
India Ac^ 1915. 

In section twenty-six, paragraph 
(d)m 

In section eighty-seven, suh-sec« 
tions (2), (3), (4) and (6h 

Section one hundred and jixteen. 
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RULES OE BUSINESS. 


Distribution 
of baslness 
among 
Departments 


Rales for the conduct of Business of the 
Government of India- 

\jLtTi Sejpteniber, 1907. 

The following rules for the more convenient transaction of business 
in the Executive Council of the Governor General were made by the Governor 
General (Lord Minto) under s. 8 of the Indian Councils Act, 1861 (24i & 25 
Viet., c, 67) on the 4th September, 1907, in supersession of all rules and 
orders previously made for that purpose. Modifications subsequently made 
have been incorporated with the rules as printed below. 

The Act of 1861 has been repealed and re-enacted by the Government 
uf India Act, 1915, and s. 8 of the former Act has been reproduced by s. 40 
(2) of the latter Act, s. 130 (a) of which confirms the existing rules. 

These rules have statutory force and cannot be altered by a resolution 
of the Executive Government. (5'ee Legislative Department's U, 0. No. 
460 of 1905.) They are treated as confidential. 


Rules or Business. 


Tart L^AjppoTtionment of Business. 

1 . The business of the Government of India shall be 
classified and distributed among the different Departments 
under the following heads^ and each of the subjects herein- 
after indicated shalb for the purposes of these rules^ be 
deemed to belong to the Department to which it is allotted 
in the annexed list 


(A) Home Department. 


All business connected with the administration of — 


(i) The European Vagrancy 
Act, 1874, (IX of 1874) ; [ 

(ii) The Indian Civil Service ; ) 


throughout British 
India and in Berar. 


(iii) Internal Politics ; 

(iv) Escheats and intestate pro- 

perty; 

(v) Jails, Reformatory Schools, 

and Penal Settlements ; Y 

(vi) Police (except as regards 

the Border Military , 
Police in thie North- . 
West Frontier Province); ^ 


throughout British 
India (except British 
Baluchistan and 
A jmer-Merwara) 
and in Berar. 
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Registration ; ^ 

; The Naturalisation of 
aliens ; 

') Law and Justice (except as 
regards petitions in jirga 
cases in the North-West 
T'rontier Province) ; 




throughout P ritish 
India (except British 
Baluchistan and 
Ajmer-Merwara) 
and in Berar. 


x) The Indian Arms Act, 

- 1878 (XI of 1878) ; 

(xi) The Civil Medical Service ; >■ 

(xii) Judicial and administra- 
tive establishments; 


throughout British 
India (except the 
North-West Fron- 
tier Province, 

British Baluchi- 

stan, and Ajmev- 
M er wara) and in 
Berar. 


(xiii) The nomination of Members of the Legislative 
Councils of the Lieutenant-Governors of Bihar 
and Orissa, the United Provinces of Agra and 
Oudh, the Punjab and Burma, and of the Chief 
Commissioners of the Central Provinces and 
Assam. 


The Lievtenaiit-Governorshipe o£ Bengal and Eastern Bengal and 
Assam have ceased to exist j the province of Bihar and Orissa under a 
Liieutenaut-Governor has been recently created, and Assam has been placed 
under a Chief Commissioner and Logislative Councils have been constituted 
for it and for the Central Provinces. Clause (xiii) has been amended 
accordingly. 


(B) Department of Revenue a ad Agriculture. 


All business throughout British India and in all places in 
Native States administered by the Governor General in 
Council connected with the administration of — 


(i) Forests and arboriculture ; 

(ii) Land Revenue (except as regards Jagirs in the 

North-West Frontier Province and British Balu- 
chistan) ; 

(iii) Land Surveys ; 

(iv) A griculture ; 

(v) The Civil Veterinary Administration ; 

(vi) Meteorology ; and 

(vii) Famine. 
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(P) Army Department. 

All business (except Finance) connected with — 

(i) The Army (including the Volunteers) ; 

(ii) Cantonments and the Cantonment Magistrates'^ 

Department, throughout British India and, ex- 
cepting political matters, in all places in Native 
States administered by the Governor General in 
Council ; 

(iii) Indian IVEedical Service ; 

(iv) The Royal Indian Marine ; and 

(v) Marine Surveys and dangers to navigation (corres- 
ponding with . the hydrographic section of the 
Admiralty) . 

\ 

(G) Department ot Commerce and Industry. 

All business throughout British India, and in all places 
in Native States administered by the Governor General in 
Council, connected with— 

(i) Commerce, that is to say— 

{a') Trade and Commerce ; 

(A) Merchandise marks ; 

({?) Merchant shipping; 

(d) Ports, port dues and pilotage ; 

(e) The lighting of coasts ; 

(ii) Customs, including Cotton Duly ; 

(iii) Internal Land Trade ; 

(iv) Commercial Exhibition 5 

(v) Weights and Measures ; 

(vi) The Indian Factories Act, 1881 (XV of 1881) 1 ; 

(vii) Geology and Minerals ; 

(viii) Government Coal Mines and Iron Works ; 

(ix) Telegraph and Telephones ; 

(x) The Post Office ; 

(xi) The Indian Explosives Act, 1884 (IV of 1884) ; 

(xii) The Indian Petroleum Act, 1899 (VIII of 1899) ; 


' Act XV of 18S1 has "been repealed and re-e3;iacted by the Indian 
factories Act, 191X (XII of 1911). 
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(xiii) Emigration; 

(xiv) Eisheries ; 

(xv) Inventions and Designs ; 

(xvi) Stationery and Printing ; 

* * >i: * 

(xviii) Statistics; 

(xix) Salt^ and 

Page 183 — Rule 1 (G) Department of Commei;ce and Industry, — 
After sub-head (xx) odU the following sub-head (xxi). Excise * 
Opium, excluding the regulation of pojjpy cultivation and the adminis- 
> tration of the Opium Departmen t in the United Provinces. 

(H) Legislative Department. 

All business connected with — 

^i) Legislation in the Council of the Governor 
G eneral ; 

(ii) Legislation in Local Councils ; 

(iii) Pules for the Conduct of Business in Legislative 

Councils ; 

(iv) the Proceedings of Legislative Councils ; 

(v) the publication^ translation and suj)ply to Govern - 

ment officers and the public of Acts of the 
Governor General in Council and Eegulations 
under the Government of India Act, 1870; 

(vi) the preparation and publication of Codes, Digests, 

Lists of Pules and Orders and other similar 
works ; 

Page 188 — liule 1 (H) Legislative Department — After sub-hea 
(viii) add the following sub-heads 

{ix) unofRcial references for upinion from other Departments ; 

{x) the duties of the Solicitor w4tl4 the Government of India. 

the Go'^ernment of India Act, 1915, ante. Regulations are now made under 
8. 71 of the latter Act. 

Memorials and petitions regarding Acts belong to the Legislative 
Department — See Home Department’s letter No. 22 Public— 996-1001 
dated the 24th May, 1878. /S'ee.also notes to rr. 16, 17 and 18, * 

V. 

V 

(I) Eailvray Department. 

All business connected', with — 

C\\ Pail wav auestioiSs ; 

Page WS^^Rule 1 (I) Pailway Department. — Between sub-head 
(ii) and the proviso insert the following suh-head 

(iii) Popeways for the public carriage of goods and passen- 
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Provided that nothing in these rules shall apply to any 
business which the Railway Board are competent to dispose 
of on their own authority and without reference to the 
Government of India. 


(J) Department of Education. 


All business connected with the administration of — 


(i) 

(ii) 


(in) 

Civ) 

(V) 

(vi) 


(vii) 

(viii) 

(ix) 


(xii) 


(xiii) 

(xiv) 


(xv) 


Education (except as re-*" 
gards Chiefs^ Colleges) ; 
Examinations (except as 
regards Pushtu, Baluchi 
and any other frontier 
language in the North- 
West Frontier Pro- 
vince) ; 

Mnnicipallties ; 

Local Boards ; 

Public health and sanita- 
tion ; 

Records office, and preser- 
vation and management 
of the public records ; 
Imperial Library j 
Books and Publications ; 
Copyright ; 

Oriental Languages ; 
Archaeology and Epi- | 
graphy j I 

Ecclesiastical matters and y 
the Ecclesiastical Ser- 
vice ; 

The Census ; \ 

Gazetteers. \ ^ 


throughout British 
India (except British 
Baluchistan and 
Aj mer- M er wara) 
and in Berar. 


through out British 
India } and in Berar, 


Arts and Museums. 



thr ou ghout B rit i sh 
India/ and in all 
places in Native 
States administered 
by the Governor 
General in Council. 


The unspecified heads of work refeired to in entry 14 in tne statement 
annexed to the Home Department Resolution Nos. 5475 — 5507, dated the 
9th December 1910, regarding the constitution of the department of 
Education, as having been, transferred from the Home Department to the 
Department of Education are the following ; — 

(1) Spelling of Indian names. 

(2) Congresses of Orientalists. 
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(3) Ethnography, 

(4) Zoological gardens. 

(5) Commemoration of notable buildings. 

(6) Linguistic Survey. 

(H. B. Circular letter to Local Governments, etc.. Nos. 618—627, 
dated the 11th March 1911.) * 

(7) Smohe-nuisaiices (H. D . circular letter to Local Govts,, etc,. Nos, 

1774 C.— 1785 C., dated the 25th March 1915). 


(K) Indian Mnnitions Board. 

All business connected with — 

(i) The control of supply of material (other than food 
or forag^e) for all Government purposes, civil 
or military. 

(il) The supply of war materials to, or on behalf of, 

His Majesty^s Government, other than those 
furnished by Departments under the Army 
Department. 

(iii) Disposal of applications for priority certificates. 

(iv) The establishment and maintenance of new 

Government factories for war supplies. 

(v) The control of transactions by the public in respect 

of such articles of actual or potential military 
value as may be mutually agreed upon by the 
Indian Munitions Board and the Department of 
Commerce and Industry. 

This head was iuserted in August, 1917, in connection with the consti- 
tution of the Indian Munitions Board. Certain conseciuential amendments 
were at the same time made in other rules. 

As to the administration and working of the Army Clothing Department 
in India, fee B., Nov. 1917, No. 1, As to the administrative aud executive 
control of the Indian Ordnance Factories, eee Army Instructions No. 16, 
dated 18th January, 1918.. 

2. Subject to the provisions of rule 1, the business of the Allotment of 
different Departments shall, for the purposes of the first husiness to 
perusal of papers and of the initiation of orders thereon, be GeneralTLid 
allotted to the Governor General and the Members of Council Members, 
in such manner as the Governor General may, from time to 
time, direct. 

Under existing arrangements one Ordinary Member of Council is in 
charge of the Department of Bevenue aud Agriculture and the Public 
Works Department, and another Ordinary Member is in charge of the 
Department of Commerce and Industry and the Bailway Department ; the 
Home Depaitment, the Finance Department, the Legislative Department 
and the Department of Education are each allotted to one Ordinary 
Member ; the Commander-in-Chief in the capacity of Extraordinary Member 
is at the head of the Army Department, aud the Governor General himself 
takes the portfolio of the Foreign and Political Depart meat. 
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Cases oi*di- 
nai'ily to "be 
siibraitted 
to Member in 
charge. 


Cases of 
minor 

importance. 


Cases of 
maj or 
importance. 


Submission 
of any case to 
Governor 
General. 


l^owers and 
duties of 
Secretary in 
the Army 
Department, 


Tart II, — JJupoBal of Business* 

3. Save as otherwise provided bj rules 5(2), 6 and 7, 
cases shall ordinarily be submitted by the Secretary in the 
Department to which the subject belongs, for the purposes of 
the first perusal of papers and of the initiation of orders 
thei'eon, to the Member in charge of that Department. 

4. Cases of minor importance shall ordinarily be^disposed 
of by, or under the authority of, the Member in charge of 
the Department to which the subject belongs. 

The words “ under the authority of permit of the disposal 'of the 
least important cases by Secretaries, See in this connection, the footnote 
to rule 12 ^ost, 

5. (i) Any case which is, in the opinion of the Member 
in charge of the Department t^ which the subject belongs, of 
major importance, shall be submitted, with the orders pro- 
posed by that Member to the Governor General for opinion. 

Any case which is of special importance and urgency 
may be submitted by the Secretary in the Department to 
which the subject belongs, direct to the Governor General, 
who may either pass orders on it himself, or send it for dis- 
posal to the Member in charge of that Department : 

Provided that, when a case is so submitted to the Gover- 
nor General, the Member in charge shall be informed of the 
fact by the Secretary. 

A still wider power of reference to the Governor General is conferred 
by rule 6 below on Secretaries, as to whoso position, etc,, see the footnote 
to rule 12, 

6 . Any case may, at any stage, if the Secretary in the 
Department to which the subject belongs thinks fit, be sub- 
mitted by him to the Governor General. 

See also rule 5 (2) fibove as to the submission of cases of special 
importance and urgency to the Governor General iu the first instance instead 
of to the Member in charge. 

7. In order to enable the Secretary to the Government of 
India in the Army Department to discharge the duties im- 
posed upon him by rules 5 (2), 6, 11 and 41 — 

(1) he shall be a Member of the Advisory Council and 

of the Mobilization Committee ; 

(2) all matters entered in a schedule approved by the 

Governor General shall be referred to him before 
orders are issued ; 

(3) he shall he entitled at any stage of the discussion 

• of any subject assigned to the Army Depart- 

ment — 

(a) to call for the papers ; 
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{1) to record for the consideration of the Member in 
charge a note on any matter. 

8. The Secretary to the Government of India in the Secretly, 

Army Department shall also^ for the purposes of sub-section ‘ 

section 26 of the Eegimental Debts Act, 1893 (56 Viet., also Secretary, 
c. 5), and the regulations made thereunder, be Secretary to Militaiy 
the Government of India in the Military Department^ Department. 

Wiili reference to the position of the Secretary in the Army Depart- 
^ ment, see notes in Leg. Dep. U. 0. 903 of 1905 and the Secretary of State’s 

De-patch, Military (Secret) No. 18 of the 9th February 1906 — Army 
Department B Proceedings, July 1906, No. 1354 (included in above). 

9. (I) Where under section 13, danse (c) of the Anda- Confirmation 
III of 1876. man and Nicobar Islands Regulation, 1376, a sentence of sentences^ 

, death passed by the Court of Session at Port Blair is submit- passed in 
ted for the confirmation of the Governor General in Council, Andamans 
the order proposed by the Member in charge of the Home 
Department shall, in the first instance, be referred for opinion 
to the Member in charge of the Legislative Department. 

(S) If both the Members aforesaid are in agreement as 
to the order which should be passed, such order shall be 
carried out, unless, for any special reason or under any other 
rule, a reference to the Governor J General is considered 
necessary. 

(5) If the two Members aforesaid are not in agreement, 
the case shall be submitted to the Governor General for 
orders. 

Section 13(c) of Reg, III of 1876 referred to, as amended by s. 3 of 
the Andaman and Nicobar Islands Regulation, 1834 (I of 1884), is as 
follows 

13. The Code of Criminal Procedure (Act X of 1882) shall be subject 
to the following modifications : — 

* « Hs Hi si: 

(c) The functions of the High Court under Chapter XXXII of the Code 
(Of the submission of sentences for confirmation) shall be discharged by the 
Governor General in Council. 

* :}: * Hi slew 

For the Code of Criminal Procedure here referred to, see now the Code 
of Criminal Procedure, 1898 (Act V of 1898). 

In exaroisa of lihe power conferred on the S 
General by section 40, subsection (2) of taie (rovern 
India lot, I have made the following anendmeut in t 
and orders for the transaction of business in the i 
Council of the GrOTsmor-Gheneral, JSmaely 
Hule 10 — Idd the following — 

Provided Ihat it shall not be necessary to c 
such consent in oases in which it iss is proposed i 

^ ^ AnmmA rw^ OTl O’f XOCEI 
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shall not he ileeessary for any Department to 
make a previous reference to the Finance 
Department before issuing orders ; but every 
order so issued shall have the sanction in writing 
of the Governor General, and be communicated 
to the Finance Department without delay. 

(S) The Army Department may, without making a 
previous reference to the Finance Department, 
issue orders sanctioning any expenditure 
which— 

(i) does not require the sanction of the Secretary 
of State in Council ; 

{ii) does not involve any outlay in excess of the 
total sanctioned Budget provision, under 
any major head of account ; and 

{Hi) does not involve re-appropriations from any 
one or more grants or minor heads of 
account to any other such grants or minor 
heads exceeding in the aggregate three 
lakhs of rupees in any one financial yeax% 

(c) The Department of Commerce and Industry may, 
without making a previous reference to the 
Finance Department, issue orders, in the case of 
the Postal and Telegraph Departments, sanc- 
tioning any expenditure which — 

(i) does not require the sanction of the Secretary 
of State in Council ; 

{ii) does not involve outlay in excess of the 
Budget grant concerned or a re-appropria- 
tion from one major head to another. 

(fZ) The Public Works Department may, without mak- 
ing a previous reference to the Finance Depart- 
ment, issue orders sanctioning any expenditure 
on (1) Civil Works, and {2) Irrigation Works, 
which — 

(i) does not require the sanction of the Secretary 
of State in Council; 

(ti) does not involve outlay in excess of the 
Budget grant concerned or a re-appro- 
priation from one major head to another. 

{e) The Railway Department may, witliout making a 
previous reference to the Finance Department, 
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issue orders, in tlie case of tlie maintenance and 
working expenses of Railways, sanctioning any 
expenditure wkicli — 

(i) does not require the sanction of the Secretary 
of State in Council ; 

{ii) does not involve outlay in excess of the 
Budget grant concerned. 

(8) Nothing in clauses (^), (c), (d) and (e) of sub-rule 
(^) shall be deemed to authorize the contravention of any 
rule or order of the Finance Department for the time being 
in force, or the introduction of any new principle or practice 
likely to lead to increase of expense. 

The Postal and Telegraph Departments referred fo in clause (c) have 
now been combined into one Department. 

14. (1) Proposals and questions affecting the pay and 
allowances of any officer on any Secretariat Establishment of eertaL^casea, 
the Government of India, or the application of financial rules 
to any such officer, or respecting any expenditure by any such 
Secretariat, shall he referred to the Finance Department by 
official correspondence, and not by unofficial reference. 

(2) In every such case, the referring Department shall, 
for the purposes of rule 11, sub-rule (^), be deemed to he 
the Department to which the subject belongs. 

(3) This rule shall not apply in the case of the Indian 
Munitions Board. 

15* Unless the Governor General otherwise directs, no Proposals 
proposal affecting any subject, which belongs to the Finance 
Department, shall be brought before a meeting of Council or belonging to 
be circulated to the Members, unless it has originated in, or Pmance 
has been referred to and considered by, that Department. epartmen . 

Pari IT. — Consulting the Legislative departments 

16. Where it is proposed in an Executive Department to Legislative 
make or to sanction any rules in tlie exercise of a statutory 
power conferred on the Governor General in Council, the consulted 
draft of the rules shall, before orders making or sanctioning as to drafts 
the same are issued, be referred to the Legislative Depart- 
ment for consideration. 

* In connection with tbis rule, 5ce Homo Departments letter to Local 
Governments No. 1 — ^137-14>7, dated the 24tb January, 1877, and No. 12 — 

980-9S9, dated tbe I3tb July, 1882. Under these orders all statutory rules 
requiring "the previous sanction of tbe Governor General in Council 
should, before submission by a Local Government for such sanction, be referred 
to tbe local Legal Remembrancer, Government Advocate or other competent 
legal adviser, for advice as to their legality, form, wording and avnmgement ; 
and, when they are submitted, it should be distinctly stated that they have 
been settled after such consultation. 

Rules which require such previous sanction should be examined by tbe 
Leg- Dept, to see that they are infra but that Dept, is not responsible 
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for tiie actual drafting of the rules, unless it involves a question of their 
validity — see Leg. Dept, U. O. Nos. 413 of 1913 and 348 of 1916. 

Rules made ‘^subject to the control of the Governor General in Council'^ 
are usually sent to the Legislative Department for examination before issue. 
But such cases certainly do not fall under this rule, and it is doubtful 
whether they can properly be brought under r. 17 (d) below. In practice, 
however, the Legislative Department deals with them, but in doing so, it 
confines itself to a cursory examination, avoids the details of drafting, and 
passes what is proposed as it stands, unless there appears to be in it anything 
actually nltra mres or otherwise illegal. See Leg. Dept. TJ. 0. Nos. 740 
of 1898 and 100 of 1900. 


As to thelEunctions of the Legislative Department in connection with 
legislation, see rr, 23 — 36 below, and, in particular, the note to r. 23. 


Paffe 148-^Jlule 1 7, Substitute tbe follo^dui rule^lf 
“17. ( 1 ) The Executive Departm^ts may consult the Legislative 

mit Depart- Department on the following sub- 

ent may be oouBulted. jects. namely 

(a) the construction of Statutes, Acts and Regulations ; 

(.6) questions on any general legal principle arising out of any 


(c) proposed amendments of the law; and 

(d) notifications to be issued under any enactment : 

Provided that the Legislative Department shall not be asked to 
hal advi“ed“^^^ of tergal 


( 2 ) 


I^egi^Iative Department may al«o 
be consult^ in other cases where either the opinion of the 
dyocate General of Bengal is desired or the advice of the 
Solicitor the Government of India on a legal question 
IS considered necessary.” *= ‘l“‘?stion 


-Wr 


fc-VTSTOT — 

ment Advocate could advise in the ordinary course 
of his duties^ and as to which there is no special 
reason for referring to the Legislative Depart- 
ment. 


It was pointed out by the Hon’ble Mr. (Sir H.) Erie Richards that 
where the advice of the Legislative Department had already been taken on 
any question, there was, according to practice, no right to consult the Law 
Officers on the question 3 the objection was waived, hut it was pointed out 
that the case should not be treated as a precedent to justify any future 
departure from practice . — See Leg. Dept U. O. No. 73 of .^1907. Contra 
Lord LarsdowDe’s ruling dated the 28th June 1893 in which however Sir A, 
Miller refused to acquiesce. Leg, Dept. XT. O. No, 72 of 1893 and the cases 
included therein. See also U. O. No, 739 of 1911, in which Leg. Dept, 
objected to a reference to the Advocate-General of a matter on which that 
Dept, has already given its opinion. 

As to clause (c), see the Office Memoranda quoted in the notes to r, 28» 
jiost* 

With reference to clause (d). Local Governments have been directed to 
submit with draft notifications propcsed under s, 3 of the Scheduled Di&tricts 
Act, 1874 (XIV cf 1874), specific information on certain points in a pre- 
acrihed form, ^ee Heme Department's letters No^ 169 (Judicial), dgted the 
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30fch January, 1896, to the Grovernment of Madras, and Nos. 1 (Judicial) — 
284-290, dated the 21st February, 1896, to the other Local Governments. 

The object of the first proviso is to secure that, where there is any 
chance of litigation, the Law Officers (who must have^charge of the matter 
if and when it is brought into Court) should be consulted at the earliest 
possible stage. Therefore where, as in the case of s. 39 of the Income-tax 
Act, 1886 (II of 1886), resort to the Courts is barred by law, the Legislative 
Department may, primd facie, be consulted. But the very fact that the 
ordinary tribunals cannot be appealed to sometimes renders it the more 
desirable that the Government should not, without the advice of the regular 
Law Officers, give a decision adverse to an individual or to the public at large. 
Cases involving claims to exemption or nonliability under the Act just 
referred to are instances of this, and had better be regarded as falling 
under the third proviso. See Leg. Dep. U. O. No. 762 of 1900. 

An Advocate-General is appointed by Warrant under the Royal Sign 
Manual, and officiating appointments are, in the case of Bengal, made by the 
Governor General in Council, and in other cases, by the Local Govt. — see 
s. 114 of the Govt, of India Act, 1915, a The words “any Government 
Advocate^’ do not cover a Legal Remembrancer in a Province in which 
there is an Advocate-General — see Leg. Dep. XT. O. No. 883 of 1903. 

The rules do not prohibit the Law Member as such from advising on a 
matter on which the opinion of the Advocate-General has been taken : — see 
Leg. Dep. U. O. No. 78 of 1910. 

The Legislative Department should not advise on a question which in 
substance relates to a particular transaction — see Leg. Dept. U. 0. No. 110 
of 1907. 

It is not within the province of the Leg. Dept, to advise on matters of 
merely private rights 5 the Solicitor or the Law Officers should be 
consulted in such cases — Leg. Dept. U. O. 355 of 1914. 

As regards the position of the Legislative Department with reference 
to the examination of draft notifications — see Leg. Depb. U. O. Nos. 761 of 
1908, and 121 of 1909. 


18 . Where an Executive Department consults the Legis- statement 

■* "A'* ^ in ronr»Qvrl fn 

Fa^e 143 — Jaule 18, Substitute the following for rule 18 : — 

18. Where an Executive Department consults the Legislative 

statement of case. “n 

to ( 4 ), it shall, except in regard 

to notifications to be issued under enactments, state, with 
as much precision as possible, the facts of the case and the 
point or points on which the advice of the Legislative 
JUepartment is desired. 


The same conditions shall apply to all cases in which the Soli- 
citor's Branch is consulted under rule 17 


sufficient to form a quorum — see s. 39 of the Govenimont oT India Act, 
1915, ante. For cases where the Goveruor General is absent, see ss. 42 and 
43 of the Govt, of India Act, 1915. As to the circulation of Council cases, 
see rules 21 to 23 of the Secretariat Instructions, post. 

Adjournment of Meetings of Council. — Section 38 of the East India 
Company Act, 1793 (33 Geo. 3, c, 52), expressly empowered the Governor 
General to postpone or adjourn the discussion of matters brought up before 
the Council. That section was practically superseded by s. 8 of the Indian 
Councils Act, 1861 (24 & 25 Viet., c, 67), which has been re-enacted in 
s. 40 (2) ot the Govt, of India Act, 1915, ante giving power to make rules of 
procedure for the Council. There is, however, no provision in the rules such 
as that in r. 6 of the Rules of Legislative Business, post, for adjourning 
meetings, and, while the need for one has, in practice, never been felt, it 
is clear that such a provision could be made under s, 40 ( 2 ) of the Act of 
1915. 




JOULES OF BUSINESS. 


l45 

(6) every report ol a Select Comraiitec on a Bill shall, before 
it is tahcti into consideration by the Legislative Council, 
be circulated to the Hon^blc Members.’^ 

With the eaine object a note of the legislative work in prospect is 
prci'arcd half-yearly, circulated for the information of the Executive 
Council, and, if necessary, brought up at a meeting. See the introductory 
note to Pt. II of the Rules of Legislative Business, ^ost. 

It is only very occasionally now that Hon^blc Members draw attention 
to matters connected with legialation at meetings which have not been sum- 
moned specially for the purpose of considering such legislation (U. O. No. 60 
of 1910 3 Mr. (Sir John) Maepherson^s note of 9th March, 1910). 

20. When under the preceding rules a case has been 
circulated to Members of Council and there is substantial 
agreement among them, the Governor General may direct 
that the case need not be brought before a meeting of Council. 

This rule was substituted for the original 20 in March 1919. 

21. In the case of a proposal referred to the 3?iaanco Bringing 
Department under rule 13 or rule 15, if the Member in 
charge of that Department does not concur with the Member cases in 
in charge of the referring Department, and the Governor which 
General concurs with the Member in charge of the Finance 
Department, the papers shall be circulated to the Members or not coucui 
be brought before a meetiug of Council at once, as the Gov- with smother 
emor General shall direct : but no orders shall bo issued on 

the proposal, unless the Governor General otherwise directs, 
until the instructions of the Secretary of State in Council 
have been received thereon. 

22. (1) When a case is brought before a meeting of Submission of 

Council, the Secretary in the Department to which the subject mect- 

belongs, and if the case concerns another Department, the and 

Secretary in that Department, if specially required to do so, orders 

shall attend and, before the case is taken into consideration, thereat, 
the Secretary in the Dej)artnient to which the subject 
belongs, or such other Secretary, shall state briefly the j)oint 
or points on which a decision is required, and if he thinks fit, 
or if the notes on the case have not been seen by all the 
Members, the complete history of the ease recapitulating in 
order the substance of the opinion (if any) given thereon by 
each Member who has examined it. 

(2) The Governor General will then request the Member 
in charge of the Department to which the subject belongs, 
to make such observations as he thinks fit on the point or 
points thus submitted for decision. 

(3) When a decision ujpon the point or points under dis- 
cussion has been arrived at, the Secretary in the Depart- 
ment to which the subject belongs shall take down in 
writing and read out the order proposed, tind such order shall, 
after its terms have been finally ajoproved, be initialled 
by the Governor General and placed with the notes of the 
case. 
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Subject to the power of the Governor General imdor sub-sections (2), (3) 
and (4) of s. 41 of the Government of India Act, 1915, anfe, to overrule the 
Executive Council, all questions are under sub-section (1) of that section, 
decided by the votes of the majority of members present, the Governor General 
having a second or casting vote in cases where there is an equality of votes. 
For cases whore the Governor General is absent, see ss, 42 and 43 of the Act 
of 1915, The order is called au “ Order in Conncil.^^ 

Far^ FI. — Cases involving Legislation in the Council of the 
Governor General. 

Duties and 23. Save as otherwise provided by rule 25, the Legisla- 
functions of ^Ive Department is not, in respect of legislation, an orlginat- 
Depwtm^Jnt initiating Department, pd its proper function is to 

Ln respect put into technical shape projects of law of which the policy 
of legislation, has been afiirmed elsewhere. 

The Legislative Department, however, maintains a register in which 
any proposal for amending legislation in the Governor GeneraFs Council 
is noted at the instance of the Executive Department concerned, hui not 
otherwise. See Leg. Dept. Unofficial Memorandum No. 328— 333, dated the 
24th September, 1895. 

Tbe functions of the Le^slative Department are also advisory — se^ 
rr. 16 — 18 above. Moreover, all Acts of Parliament are examined, as soon 
as copies of them are received, in the Legislative Department, such of them 
as extend to India are published without delay iu the G-azette of India, 
and, under a recent arrangement — see Military Departments U . 0. No. 168- 
0., dated the 17th July, 1903, and Legislative Departments Office Order, 
dated the ISth idem — ^tho attention of the proper Executive Department is 
drawn to any Statute which appears to concern it or possibly to call for action 
on its part. 

Procedure in 24- (1) Save as aforesaid, every proposal, to initiate 
cases involv- legislation in the Council of the Governor General, shall be 
considered in^ and, if necessary, transferred to, the Executive 
Department to which the subject belongs, and there the 
necessity for legislation and all points connected therewith, 
except the technical details of the JBill (if any) to be intro- 
duced, shall be discussed and settled. 

(2-) If the Member in charge is of opinion that legisla- 
tion is expedient, or that the proposal should be referred to 
Local Governments for opinion, the case shall be submitted 
to the Governor General and be dealt with in the same 
manner as business under Part V. 

(3) If legislation is decided upon, the papers shall be 
sent to the Legislative Department with an Official Memo- 
randum indicating with sufficient precision the lines on 
which it has been decided to legislate, and requesting the 
Legislative Department to take steps for the introduction 
in Council of the requisite Bill. 

(4) After the issue of an Official Memorandum as afore- 
said, all correspondence regarding the legislation decided 
upon shall be conducted in the Legislative Department, to 
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which all petitions and commanlcations in respect thereof 
shall, if necessary^ be tranferred^ copies of all snch corre- 
pondence being, from time to time, sent by that Department 
to the Executive Department to which the subject belongs 
for record. 

The Council o€ tbo Governor General for purposes of legislation is now 
termed •* the Indian Ijcgislafcive Council — see s. 6B of the Government of 
India Act^ 1915^ ante* 

When a Member has decided that the Secretary of State should be 
addressed on the subject of proposed legislation ^ — see r. 26 below, — ^then 
would seem to be the proper time for the submission of tho papers to the 
Governor General for orders under sub-rule (2) read with the lirst proviso to 
r. 19.— ^See Ijegislative Department's IJ. O. ISTo. 772 of 1898 and Ilnofficial 
Memorandum No. 218 — 222, dated the 11th August, 1899. See also Legis- 
lative Department D. O. No. 80 of 1910. 

Such an Official Memorandum as is prescribed by sub-rule (3) should 
not, except when the Secretary in the Department to which the subject 
belongs otherwise directs, be issued until it has been referred unofficially 
to, and accepted as sufficiently precise by, the Legislative Department. 

It is often convenient to refer to the Legislative Department unofficially 
in the first instance, and to ask that Department to prepare a draft on the 
notes in the case or after personal discussion with tho Executive Department 
concerned. This course is, indeed, becoming more and more usual, because 
it is most useful, in consulting the Secretary of State as to legislation, to 
forward a draft of the Bill which it is proposed to introduce. When a draft 
has been unofficially settled in this manner, the Offici.il Memorandum simply 
forwards a copy of it and of the explanatory correspondence (if any), and 
requests that “ the necessary steps be taken for the introduction of such a 
Bill in the Indian Legislative Council.^’ 

But although the Legislative Department, as a matter of fact, fre- 
quently undertakes the preparation of draft Bills on unofficial references 
before legislation is actually decided upon, it should not be asked to 
prepare a draft Bill until points of substance are settled (Unofficial No. 80 
of 1910), and the Department should bo previously consulted ou the 
question whether in any particular case this should be done. Where 
the propcsal for legislation is simple and the form in which it will be 
given effitict to will be simple, the Legislative Department should uob 
prepare a Bill before legislation is actually decided on, whereas in a case 
of a complicated proposal which might well involve difficulties ot drafting 
and be better considered in Bill form, there would be arguments iii favour 
of a contrary course— Leg. Dept. U. O. Nos. 302 of 1911, 215 of 1011 
and 205 of 1912. 

The following rules on the subject of the duties of the Legislative 
Department regarding the preparation of Bills were formulated by Mr. 
(Sir John) Maephersou and accex»ted by the Home Departmont 

1. An Office Memorandum asking us to prepare a Bill should never 
be sent until all the procedure necessary before legislation can be under- 
taken in the Council of the Governor General has been observed, i.e, until 
the matter has been dealt with as required by rule 24 read with rule 19 and 
rule 26 of the Rules of Business. 

** 2. A proposal for legislation should not b j submit fcel t ) tho G iveruor 
General for orders under rule 24 until altor an unofficial reference his been 
made to this Department as to the necessity or expediency from tho legal 
point of view of the proposed legislation. 

"3. If in any case it appears to the Executive Department desirable 
that a draft Bill should be prepared by this Department for circulation 
to Local Governments, this Department should be consulted unofficially 
before a request is made for the preparation of the Bill'^ — Leg. Dept. U. O. 
302 of 1911. 
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Power of Le- 
gislative 
Department 
to initiate 
certain legis- 
lation. 


Proposals for 
legislation to 
be ordinarily 
reported to 
Secretary of 
State before 
introduction 
of Bills. 


25. (1) Nothing in rules 23 and 24 shall apply to 
measures for the codification of the substantive law^ or for 
the consolidation, pure and simple^ of existing enactments, 
or to legislation of a-formal character, such as that involved 
in Repealing and Amending and Short Titles Bills, 

(2r) Any such legislation as aforesaid may be initiated 
in the Legislative Department, which shall, before publica- 
tion, transmit a copy of the draft Bill proposed by it, 
together with the Statement of Objects and Reasons, to the 
Secretary of State for information, and shall also send a 
copy to the Executive Department to which the subject 
belongs, for consideration as an administrative measure. 

(3) The Executive Department aforesaid shall forth- 
with make such inquiries as it thinks fit^ informing all Local 
Governments and others consulted that the matter is urgent, 
and sending the Legislative Department a copy of every 
communication received by it on the subject. 

(4) The opinion of the Executive Department aforesaid 
shall, before the expiration of six months from the receipt 
in it of the draft Bill, be sent to the Legislative Depart- 
ment, and the Legislative Department may, on receiving 
such opinion or on the expiration of the iDeriod aforesaid 
without the receipt of any such opinion, submit the Bill to 
the Governor General for orders and, if the Governor 
General so directs, take steps for its introcluetioii in Council. 

26. (1) Save as hereinafter provided by this rule, every 
proposal for legislation in the Council" of the Governor 
General which the Government of India desires to initiate, 
shall be reported to the Secretary of State, and the necessary 
Bill shall not be introduced until the Secretary of Stale has 
bad an opportunity of communicating with the Government 
of- India on this subject. 

(2) The following shall be excepted from the operation 
of this rule, namely ; — 

{a) consolidation Bills, pure and simple ; 

(6) cases in^ which the legislation proposed is, in the 
opinion of the Government of India, of a purely 
formal or unimportant character ; and 

(6*) cases in which the legislation proposed cannot, in 
the opinion ef the Government of India, be 


scheme for the codification, by the Legislative Depaitmenfc, of the 
sub&laiiLtive law was settled in the course of the coirespondeijco resting with 
tne Government of India's Despatch to the Secretary of State No. 34 
(Legblative), dated the 10th May, 1877 — See Selection of JPaj^era relating 
to the Constitution Cbnd JB'unctions of the Indian Xteaieloitive GounoilSf at 
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without serious evil, delayed in order to admit 
of a prior report to the Secretary of State. 

For purposes of logislat^on the Council of the Goveruor General is now 
termed " the Indian. Legislative Council ’’ — see s. 63 of the Government of 
India Act, 1915, ante. 

In connection with sub-rule ( 1 ), see tl'C notes to r, 24i ( 2 ) above. As 
a matter of language, this sub-rule authorises introduction after a 
reasonable interval has elapsed, whether the measure is meiely lepoitcd 
to the Seci etary of State oj submitted expressly foi his approval. But in 
cases of the latter kiinl, it 19 usual to await the Secretary of Statens reply, 
and the following would seem to he a good working rule : — 

In ropoitiug a Bill to the Secretai y of State, it should be made clear 
whether the measure is submitted for ajpproi al, oi' whether it is merely 
forwarded for infoimaiion wuth the intention of introducing it m 
Council on or after a ceitain date, which e-hould, of course, be fixed far 
enough ahead to admit of a leply, at least by telegram, reachlne India 
first. lu the foraier case, a {reply should be awaited ; in the latter, the 
Bill may be introduced as soon as the date indicated has ai rived, unlesa 
01 del s to the contrary have in the meantime been received— Leg. 
Dept. U. O. 417§ of 1902; 147 of 3 906; paragraph 4 of Mr, (Sir John) 
Maepher son’s note, dated 3rd July, 1906. 

The Secretary of State Laving sanctioned the universalization of the 
Bs. 10, and Rs. 50 notes and the taking po%ver to universalize tbo Rs. 100 
note in futuie, it was held that a Bill taking power for the universalization 
of all notes could bo introduced without further rclcrcncc to the Secretary 
of State, w^ho would have an opportunity ( f taking exception to the geneial 
provision when the Bill is reported to him after introduction. — See Leg. 
Bept, U. O. 409 of 1909. After a proposal to introduce a Central Provinces 
Excise Bill with copy of the draft Bill had been reported to the Secretary of 
State, various alterations of substance were made in the draft 5 it was held 
that if no change of principle was Involved, it would bo sufSciont to obtain 
his assent to the changes of substance without sending to him the revised 
Bill : Leg. Dept. U. O. 200 of 1911. 

In tho case of the Code of Criminal Procedure (Amendment) Bill which, 
after introduction in Council in the usual way, was referred to a Special 
Committee and revised by that Committee, it was decided as a matter of 
convenience to re-inlroduce the revised Bill in Council in place of the old 
Bill. The revised Bill was so introduced in September, 1917, and it was held 
that it need not bo reported to the Secretary of State until after introduc- 
tion, as it was not an initiation of legislation within the meaning of rule 26. 

Rule 23 of the Mules of Legislative Business, post, empowers the 
Governor General to order the publication of a Bill before it is mentioned 
in tbo Legislative Council at all 5 hut that power should not be used when 
a measure has been reported to tho India Ofi&ce under this rule and before 
.the approval, express or tacit, of the Secretary of State has been obtained 
thereto — see Leg. Dept. Register No. 1165 of 1903, 

27. (1) Whenever an Additional Member gives notice, 
under rule 16 of the rules for the Conduct of Legislative 
Business in the Council of the Governor General, of his 
desire to move for leave to introduce a Bill in. accordance 
with the provisions of section 19 of the Indian Councils Act^ 
186 1,"^ the Legislative Department shall forthwith send a 
copy of the notice, together with a copy of the Bill and 
Statement of Objects and Reasons (if any), to the Executive 
Department to which the subject belongs, and the matter 
shall be dealt with in the same manner as business under 
Part V. 

1 See now 3 * 67 of the Govermneiit of India Act, 1915, ante. 


Additional 

Members’ 

Bills. 
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(2) Whenever an Additional Member introduces a Bill 
in Council, the Legislative Department shall send a copy of 
the Bill, together with the Statement of Objects and Reasons, 
to the Executive Department to which the subject belongs, 
and such Bill shall be dealt with in the same manner as 
business under Part V, unless it accompanied the notice 
referred to in sub-rule (1) of this rule and has already been 
dealt with thereunder. 

Rule 16 of the "Rules of Leffislaiive Business, post, was in February, 
1917, so amended •as to require at least one month’s notice of a motion for 
leave to introduce a Bill by any Member, thus giving the Executive Depart- 
ment concerned sufficient time to examine the Bill. The amended rule at the 
same time requires that a copy of the Bill, together with a full Statement of 
Objects and Reasons, shall bo sent together with the notice to the Secretary, 
Legislative Department. 


Pari VII, — Cases involving Legislation in Local Councils, 


Legislative 
Department 
to deal with 
communica- 
tions regard- 
ing draft * 
Bills, etc. 


See the Instructions to Local Governments regardiing Legislation in 
Local Councils, posi, and the notes thereto. 

28. (1) Every communication made by a Local Govern- 
ment to the Government of India asking for leave to intro- 
duce a Bill, or regarding a Bill which has been iutroduced 
in the Local Council, or submitting a law for* the assent 
of the Governor General under section of the Indian 
Councils Act, 1861, shall be addressed to the Secretary to 24 & 25 Vict., 
the Government of India in the Legislative Department, 
and, if such a communication is received in any other De- 
partment, that Department shall at once transfer it to the 
Legislative Department. 

(2) Nothing in this rule shall be construed to apply to 
any correspondence or communication regarding a proposal 
for legislation in a Local Council, unless and until the stage 
is reached at which leave to introduce a Bill is asked ior. 

All correspondence before that stage shall be conducted in, 
and, if necessary, transferred to, the Executive Department 
to which the subject belongs. 

It follows from sub-rulo (1) that orders issued by the Goverumeut of 
India, y«o motu, regarding bills which have been introduced in Local 
Councils should emanate from the Legislative Department. See Lea- Dent 
B. Fro., February, 1899, Nos. 60—62. s* F •> 

Apart from the special instructions issued to Local Governments in 
conncctiou with this rul^ which was then numbered 26, the followirg further 
orders have been passed with reference to it : — 


Home Lepartmeni^s Office Memorandum No. 1544—1548, dated the 22nd 
November, 1901, as amended hg Some Department Office Memorandum 
No, 266 — 273, dated the 23 fd February 1910, 

^ “Itnotinfrequently happens that a Local Government, in addressing an 

Executive Department of the Government of India as to the policy of legis- 


} See now s. 81 (3) of the Govemmont of India Act, 1915, atift. 
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lation proposed by it, forwards its proposal in the form of a draft Bill. In 
such a case^ rule 26 {now rule 28) of the JRules of Business^ requires the 
Executive Department, even althoupih it approves of the project practically 
as submitted, to communicate again with the Local Government and direct it 
to re-submit the draft to the Legislative Department for report to the 
Secretary of State and for such statutory sanction as may be necessary. 

The needless correspondence and delay thus involved may, it is^ thought, be 
dispensed with in future, and the unders'gned is accordingly directed to say 
that, when a Local Government submits to an Executive Dej-aitmont of the 
Government of India a proposal fer legislation in the form of a draft Bill, 
the Executive Department should examine the proposal, and if it is able to 
accept it, either in its entirety or snbject to trifling reservations, should 
fransfer the draft to the Legislative Department, accompanied (if necessary) 
by an unofficial note expressing its views. The Legislative Department 
should then deal with the measure as if it had been received in that Depart- 
ment direct from the Local Government in accordance with sub-rules (1) and 
(2) of rule 26. 

'' 2. The undersigued is also to take the opportunity of suggesting that 
an Executive Department, when formally transferring to the Legislative 
Department, under suh-rule (1) of rule 26, a communication \vhich obviously 
cannot be disposed of without an unofficial reference to the f ormp Depart- 
ment, should send at the same time unofficially a note expressing its own 
opinion. 

Some Department's Office Memorandum So. 269 — 273, dated the 17th 
y^ruary^ 1902 : — 

“ In amplification of paragraph 3 of Home Department Office Memo- 
randum No. 1544-1548, dated the 22nd November, 1901, the undersigned is 
directed to explain that it is desired that Executive Departments should * 
furnish the Legislative Department with advance copies of all communica- 
tions received from Local Governments and Administrations which involve 
legislation, whether in the Local Councils or in the Council of the Governor 
General.’* 

The deviation from the rules permitted by Home Department Office 
Memorandum, dated 22nd November, 1901, quoted above, resulted in a further 
change in the procedure as regards Bengal, Madras and Bombay Bills. 

See note under r. 30, post. 

A proposal for legislation submitted in the form of a draft Bill by a Local 
Government to an Executive Department of the Government of India should 
not be transferred to the Legislative Department when the Executive 
Department has alterations on matters of substance to suggest to the Local 
Government. The proper procedure in such cases would be for the Executive 
Department to communicate with the Local Government, who should then 
apply in the ordinary way for sanction to introduce the Bill ; Leg. Dept., IT, 

0. 714 of 1911 and 645 of 1912. 

Although it is not till the stage indicated in sub-rule (3) of r. 80 post 
is reached that the orders of the Governor General are required expressly by 
* these rules, still an Executive Department would do well to submit the papers 

to the Governor General for approval before instructing a Local Government 
to proceed to legislation. See Leg. Dept., A. Proceedings, October, 1899, 

Nos. 26—35, and Unofficial Memorandum Nos. 162—167, dated the 15th 
June 1899. 

24 & 26 Viet, submitted by a Local Government Reference to 

c. 67. ' requires the previous sanction of the Governor General under Executive 

65 & 66 Viet., section 43 of the Indian Councils Act, 1861,' or section 5 of ^epaitn enis 
tbe Indian Councils Act, 1892,' the Legislative Department 
shall refer it for consideration as an administrative measure tion is given, 
to tbe Executive Department to which the subject belongs. 


] gee ^oyr s, 79 of the Government of India Act, 1915, 
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Procedure in 
case of draft 
Hill repoifed 
to Secretaiy 
of State be- 
fore iiitro- 
ductioD. 


and eimultaneoTisly to any other Department concerned, 
before any orders are issued. 

This is sub-rule (2) of rule 29 as originally made; sub-rule (1) which 
required that all penal clauses in every draft Hill submitted by a Local 
Government should be referred to the Ilome Dept, lias been cancelled : see 
Home Dept. O. M. Nos. 4897— dated 2Sth November, 1911 — Home 
Dept. Pros./Public A., December, 1911, Nos. 07 — 08, 

In important cases, however, penal clauses would still be referred to 
the Home Department for consideration although they occur in a Bill 
the subject of which dies not belong to that Departmont. /S'ee Leg. Dept, 
notes on the Bombay Abkari Act, 1875 (Amendment) Bill s O. D. Nos. 211 
and 7216 of 1912. See notes to s. 70 (d) of the Government of India Act 
1915, aafe. 

30. (1) When a draft Bill is received from a Local 
Government^, other than the Government of Madras, 
Bombay or Bengal, for report to tlie Secretary of State, the 
Legislative Department shall forward it forthwith, without 
any discussion of its merits, with a letter to the Under 
Secretary of State for India, a copy of which shall be for- 
warded to the Local Government for information, and shall 
then refer the Bill for consideration as an administrative 
measure to the Executive Department to which the subject 
belongs, and simultaneously to any other Department 
concerned, and shall also itself examine it, before any orders 
are issued. 

(2) When a draft Bill is reported to the Secretary of 
State by the Government of Madras, Bombay or Bengal, and 
a copy of the Local Government's despatch to the Secretary 
of State is received, the Legislative Department shall keep a 
record of the date of the despatch, and shall then refer the draft 
for consideration as an administrative measare to the Execu- 
tive Department to which the subject belongs, and simultane- 
ously to any other Department concerned, and shall also 
itself examine it, before any orders are issued. 

(8) As soon as possible and before the expiration of two 
months from the date of the despatch referred to in sub-sec- 
tion (1) or sub-section (2), as the case may be, the Legisla- 
tive Department shall submit the papers to the Governor 
General for orders as to whether any, and (if any) what, 
communication shall be addressed to the Local Government 
regarding it. Such communication (if any) shall be issued 
so as to reach the Local Government before the expiration of 
the two months aforesaid. 

(4) If before the issue of such a communication as afore- 
said a des23atch on the subject has been received from^the 
Secretary of State, the contents thereof shall be included in 
the communication to the Local Government ; if no despatch 
has been received, the fact shall be stated in the communica- 
tion to the Jjocal Government, and it shall further be 
intimated that the subsequent receipt by the Government of 
India of any orders from the Secretary of State before the 
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expiration of the two months aforesaid will be notified (by 
telegram, if necessary) to the Local Government. 

J^otplanution. — The examination of a draft Bill by the 
Legislative Department under this and the following rules 
shall ordinarily be confined to general legal principles (in- 
cluding the consideration of the question whether the measure 
proposed is ^^ithin the powers of the Local Legislature 
concerned) , and shall not be deemed to involve the examina- 
tion of matters of form or details of drafting. 

In connection with sub -rule (3), see the last note to r. 28 above. 

In submitting a Bill to the Governor General, this sub-rule should he quoted, * 

and it should he stated explicitly what orders of the Governor General are 
required, or to what the Governor General is asked to agree. 

A complaint havin'? been received from the Secretary of State that in 
the case of a Eoinbay Bill and a Bengal Bill the Govt, of Indians letter 
conveying approval of these Bills was received before coi)ies of the Bills 
themselves, it was decided that the Log. Dept.’s letter conveying apfu’oval 
of a Bengal, Madras or Bombay Bill should in future be sent direct to the 
Secy, of State by the Local Govt, concerned as an enclosure to their 
despatch relating to the Bill and not by the Leg. Dept, under r. 34-, x>oat : 

Leg. Dept. Pro., August, 1915, Nos. 13—17. 

Where objection is taken to a Bill as an administrative measure, the 
necessary communicalion should, if the Legislative Department so desires, 
he drafted by the Executive Department taking the objection for issue by 
the Legislative Department. 

It has been the practice to submit to the Governor General for orders all 
Bills dealt with under rule 5 of the Instructions regarding Legislation 
in Local Councils though strictly spe.nkincr «uch Bills are not covered 
by rule 30. In connection with the U. P Mun\‘’palif(‘s Amendment Bil^ 

1919 iz was decided that only such rule 5 Bills need bo submitted to the 
Governor General as the Secretary, Legislativo Dept, considers to be of im- 
portance (O. D. 169). 

As to non-official Member’s Bills, see i% 10 of the Instructions to Local 
Ghovernmenis regarding Legislationt post* 

31. When a Bill has been introduced in a local Council Procedme in 
without a prior report to the Secretary of State and is, along ifiu hftro-^^^ 
with the explanatory communication required of the Local d'ured uith- 
Government in such a case, received by the Government of prior 
India, the Legislative Department shall refer the Bill for of 

consideration as an administrative measure to the Executive state. ^ 
Department to which the subject belongs, and simultaneously 
to any other Department concerned, and shall also' itself 
examine it, before submitting the jpapers to the Governor 
General for orders as to whether any, and (if any) what^ 
communication shall be addressed to the Local Government 
regarding it. 

This rule should he read with r. 6 of the Instructions regarding Legis- 
lation in Local Councils, post. 

In such cases the Local Government concerned need not await any 
reply from either the Secretary of State or the Government of India before 
proceeding further with the Bill-— r. 6 of the Instructions referred to above, 

82 When, after a Bill has been introduced in a local Reference to 
Council,^ an amendment in it is repoited for orders, the Kveiutivo 
Legislative Dej)artment shall refer it for consideration as an 
administrative measure .to the Executive Department to which anfenam^it 
the subject belongs, and simultaneously to any other Depart- Couucu”* 
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ment concerned^ and shall also itself examine it, before any 
orders are issued. 

This rule does not require submission to the Governor General. But 
if any objection is taken, the case must of course, he submitted under r. 

10, above. 

Reference to 33. When a law passed by a local Council is submitted 
Executive assent of the Governor General under section 40 of 

before Tub- ^ the Indian Councils Act, 1 861 } the Legislative Department 24 & 26 Viet., 
mission of shall refer it to the Executive Department to which the sub- 
^rnor Gener-^' belongs, and simultaneously to any other Department 
al’Tassent ' Concerned, for consideration as an administrative measure, 
and transmis- before Submitting it to the Governor General for assent and 
transmitting an authentic copy thereof, if assented to, 
ary o fjQ the Secretary of State, as required by section 4P of the 
Statute aforesaid. 

Copies of 34. The Legislative Department shall, without delay, 

correspond- transmit copies of all correspondence regarding the Bills of 
sent to Secre- Councils to the Secretary of State for information, and 
tary of State shall also, from time to time, send copies of the same to the 
and Executive Executive Departments concerned for record. 

Departments As to a deviation from' this rule in the case of the Govt, of Indians 
concerned. letters conveying approval of Bengal, Madras and Bombay Bills— ^ee note to 
r. 30, above. 

Part VIlIi^^MaTcing of Regulation. 

Executive 35. (1) Where a Local Government proposes the draft 
tcfdeawlth ^ Regulation to the Government of India in pursuance of 
pioposals for the provisions of the Government of India Act, 1870 / the 33 Vict.,c. 3. 
the making of correspondence shall be dealt with in, and, if necessary, trans- 
Regulations. ferred to, the Executive Department to which the subject 
belongs, and it shall there be dealt with, as far as may be, 
in the same manner as business under Part V : 

\ Provid ed that every draft of a Regulation proposed as 

aforesaid,)Lshall,4 uS!3!w^ he-^ of the Governor General^0l0f|/^^^t4W;j 
) be brought before a meeting of Council. 

/ If th e dr aft is approved j afe - a mooting, a s 

% aforesaid, a copy of it shall be sent by the Executive Depart- 

j jj^ent to the Legislative Department with an Official Memo- 
randum stating that it has been so approved as an adminis- 
trative measure, and requesting that it be submitted to the 
Governor General for assent. 

(3) The Legislative Department shall thereupon submit 
the Regulation for the assent of the Governor General, and, if 
it is assented to, shall give it the proper serial number for 
the year, cause it to be published in the manner prescribed 
by law, and transmit an authentic copj to the Secretary of 

1 See now s. 81(3) of tbe Govt, of India Act, 1916, 

® See now s, 82, Hid, 

3 Sec now s. 71» ihi^. 
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State tor information. A copy shall also be sent to the 
Executive Department concerned for record. 

ThU rule does not provide for circulation to Members of Council ; 
but r. 21 of the Secretariat Instructions, post, requires Secretaries, save 
in cases of special urgency, to circulate all Council cases before they are 
brought before a meeting. 

Theoretically uo doubt these Regulations are the works of the Local 
Governments ; practically, their principles are pettled by the Governnaent 
of India, and their form by the Legislative Depaitinent, It seems to me, 
therefore, desirable that before they are snbniitted for final consideration 
in Council, they should he examined in the Legislative Department, in 
order to ensure their correctness in form, after the substance has been 
approved by the Department in charge *' — per the Hon*blo Mr. Scoble 
— tfce Leg, Dept. U, 0, 432 of 1888. 

The Regulations are a form of legislation and it is contrary to usage 
to pass them otherwise than by an Order made in Council — see Leg. Bept. 

U. 0. 480 and 707 of 1908. 

Part 7X — Maiing and Promulgation of Ordinances, 

36« Every proposal for the making and promulgation of I'roposals 

Ordinance under section 28 of the Indian Councils Act, »<'garding 
c. 67. ^^’'186V shall be dealt with^ as far as may be, in the same 

manner as business under Part VI. dealt with. 


Part X. — Proceedings of the 'Ecceeutive Council, 

37. Orders and notes by the Governor General and Orders and 
Members shall be initialled only ; and no such order or note 

shall be entere'^d in the Proceedings of the Government of S^Members! 
India unless it has first been converted into a Minute. 

As to the printing of such notes and the names of the writers — see 
r. 57 of the Secretariat Instructions, post 

37-A. Every important despatch to the Secretary of . 

State shall be signed by all those Members who have taken 
part in the discussions connected with it, including any State. 
Members who may have dissented from it. All other des- 
patches shall he signed by at least three Members. 

38. A ember may record a Minute — Recording of 

[d) under the p)rovisions of section 5 of the Government 

of India Act, 1870^; or, 

(6) when, after oral discussion in Council, he desires to 
express dissent, either in whole or in part, from 
a despatch to the Secretary of State or from an 
Order in Council, or from a proposed despatch' or 
Order; or, 

(tf) with the consent of the Governor General, on any 
other occasion. 

1 See now b. 72 of tbe Govt, of Indin Act, 1915, ante. 

3 ^eenowi.41 (2), {^),ilid, 

L 
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Minute of * 
dissent under 
r. 38(6). 


Signing of 
Minutes. 


Entering of 
Minutes in 
Proceedings. 


Seeretaiies 
responsible 
for observ- 
ance of roles. 


Joint and 
Deputy Sec- 
retaries. 


Power for 
Governor 
General to 
permit 
departux^o 
from rules. 


38-A. Where, on a draft despatch being considered 
In Council, a Member dissents and desires to exercise 
the right of expressing his dissent in a Minute under the 
provisions of rule 38 (5), his Minute shall be confined to the 
points raised hy the discussion in Council, and shall be 
circulated to the other Members before the despatch is finally 
settled, and the despatch shall contain a reference to the 
Minute, and, if necessary, a short statement of the views of 
the majority with reference thereto. 

89. Every Minute shall be signed in full by the writer, 
and placed on record, and, if the Minute is to form an 
enclosure to a despatch to the Secretary of State, or to be 
otherwise transmitted to him, the copy so transmitted shall 
be similarly signed. 

As to the collection and submission fo the Governor General of notes 
and minutes written by His Excellency, see the Private Srcielary'^ 
Memoiandum of the 14th "Mai ch 190C, quoted in connection with r. 51 
of the Secretariat InstnteUons, post, 

40. Every Minute shall he entered at length in the 
Proceedings of the Government of India. 

Fart XL — Observance of, and departure from, Rules^ 

41. (1) The Secretary in each Department shall be res- 
ponsible for the careful observance therein of these rules. 

(2) Where a Secretary eonriders that there has been 
any departure from these rules, he shall personally bring the 
matter to the notice of the Governor General. 

42. For the purj)Oses of these rules, the expression 
Secretary shall be deemed to include a Joint Secretary 

and in the case of the Railway Department, the President of 
the Railway Board and, in the case of the Indian Munitions 
Board, the President of that Board ; and any of the functions 
of a Secretary, other than those referred to in rules 5, 6 and 
41 may, with the approval of the Governor General or the 
Member in charge of the Department concerned, as the case 
ma;/ be, be discharged by a Deputy Secretary, or, in the case 
of the Railway Department, by the Secretary to the Railway 
Board or, in the case of the Indian Munitions Board, the 
Secretary to that Board. 

As to Secretaries, see the notes to r. 12, ante 5 and as to the position of 
a Deputy Secrctaiy, see Leg. Dept. U. O. 800 of 1900, where it was doubted 
whether a warrant under the State Prisoners Regulation, 1818 (III of 1818), 
could be signed by any one hut a Secretary, C/. also rr. 2 and 3 of the 
Szcretariatl Tnstrtt ctions belo v. 

43. The Governor General may, from time to time, if he 
thinks fit, permit any departure from these rules. 
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SECRETARIAT INSTRUCTIONS. 


Ancillary instructions for the guidance of the Government of India 
5'ecretariat in matters of detail were first issued by the Home Department 
in a comprehensive form on the 19th August 1898. These vvere last revised 
and re-issued in the following form on the 4th September 1907. Modifications 
subsequently made have been incorporated. 


I. — Matters oi^ Substance. 

General. 

1 . The Secretary in each Department shall be respon- Respon- 
sible for the careful observance therein of these rules. 

1-A. These rules apply generally to the Indian Muni- Appiicatmn 
tions Board, and in particular all provisions relating to^ the 
Railway Department, Railway Board, and to the President Munitions 
and Secretary of the Railway Board, apply mniatis mutandis Board, 
to the Indian Munitions Board and to the President and 
Secretary of that Board. 

2. For the purposes of these rules, the expression Meaning of 
Secretary shall be deemed to include a Joint Secretary, ‘"Secretary.” 

and, in the case of the Railway Department, the President of 
the Railway Board. 

3 . Any of the functions of a Secretary, other than those Deputy Sec- 
referred to in rules 1, 20 (4), 36 and 64, may, with theretaryand 
approval of the Governor General or the Member in charge 
of the Department concerned, as the case may be, be dis- Board?^ 
charged by a Deputy Secretary, or, in the case of the Rail- 
way Department, by the Secretary to the Railway Board. 

4 . It shall be the duty of the Secretary in the Depart- Duty of 
ment to which the subject belongs to submit every case Secretary to 
which he is not by the practice of the Depai-tment compe- 

tent himself to dispose of, in a complete form, ready for orders 
to the Governor General or the Member in charge of the 
Department, as the case may be. 

Explanation.— 'Fox the purposes of these rules, the 
expression “ the Department to which the subject belongs " 
has the same meaning as in the Rules of Business made 
under section 8 of the Indian Councils Act, 1861. 

See r. 1 of the ItuUs of Business, ante. 

5, If a case is received in the Department to which of 
the subject belongs in an incomplete form, the Secretary 

I 8 
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further in- 
formation. 


Notes to be 
temperately 
and cour- 
teously 
expressed. 


Only one 
ofSce note. 


Only two 
notes by 
gazetted 
officers. 


Prdcis. 


Eurtber in- 
structions.. 


may call for the information necessary to complete it before 
submission to the Governor General or the Member in 
charge, as the case may he. 


Noting on Cases. 

In connection with the subject of noting, see, too, rr. 47 to 50, ^ost. 


6. All notes shall be temperately written and free from 
personal remarks. If apparent eirors in the note of a 
Member in charge of another Department have to be pointed 
out, or if the opinions which he has expressed have to be 
criticized, special care must be taken that the observations 
are couched in respectful language. 

7. When a case is submitted for orders, it shall not 
contain more than one note from the office, the Superin- 
tendent of the Branch or Section re-wi’iting or modifying 
the note of the clerk, if he cannot accept it. The office note 
may he similarly treated by the first Officer to whom the 
case is submitted, if he thinks fit. 


8. When the case has passed to the gazetted Officers, 
ordinarily not more than two of them (including the 
Secretary) shall note upon it before passing it on to the 
Honourable Member. In the case, however of Departments 
with several Branches through which a case must necessarily 
pasSj this limit cannot bo enforced ; hut ordinarily only cne 
note shall he recorded in each Branch. 


- ^^partment ifc is not unnsnnl, especially wlien tli© 

point raised is one of pure law, to issne a I'r.ir v or opinion over tbe 

siguatnres of tbo Deputy Secretary, tlie f.' i tbe Law Member- 

mi”* tlieHou’ble Mr. 

(Sir Tboiuas). Raleigh’s note of 18th July 1903. 


9. It shall always be assumed that the paper under con- 
sideration will he read by the Officer to whom it is submitted. 
Consequently no paraphrases shall be permitted in the notes. 
A precis of the contents of a single paper shall be made only 
when it IS of great length and complexity, and neither such 
^ pi’^cis of the contents or history of a file, 
shall ordinarily be prepared without the orders of an Officer. 

■n^P some cases perusal of the paper under consideration 
will be sufficient, and nothing is required beyond a brief 
suggestion for action. When a note is required, it should 
be a statement of the case showing, more or less in detail, 
according to the importance and stage of the case, the 
que^ion for consideration, the circumstances leading up to 
it, the rules ^d precedents bearing upon it, and suggestions 
tor action. The reproduction in a note of verbatim extracts 
trom the letter or despatch under consideration should 
ordinarily be avoided. 
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11. When an Officer agrees with the preceding note or Note con- 
recommendation, he shall append his signature and nothing 
more. Marginal notes, or notes to emphasize special points, sig„ea by 

may, however, be made. concurring 

’ Officer. 

As to the practice in the Legislative Department , — sse the note to r. 8 
above. 


12. To facilitate the rapid passing on of caseSj and personal 
especially in cases of emergency, full use shall be made discussion in 
of personal communication between Officers of the same 
Department. The Secretary in each Department should 
encourage his subordinate Officers to bring up cases for 
advice, discussion or disposal, f ormal registration to si lOW 
the transmission of cases from one Officer to another within 


the same Department is unnecessary. 

13. A draft despatch, letter, resolution, notification or SubmbBion 
telegram, as the case may be, may be prepared at any^ stage Jory^diaftr 
of a case, if it appears that the consideration and disposal 
of the case would be facilitated by submitting it with a 
TO -Pf 

Substitute the following Hula L ' 

14, lilhan «. case has been r< ? 
another Department, and a diff©' . 

the Departmonts is disclosea, p* 
usually substritutad. for furt, 
where the two MenflsQ^rs in charge 
personal discussion* the Secret 
a ^oint note giving the deoisio 
further noting. 

I^,”“Ynieh a case nas "been suiiiiirciea“c;o' rue Governor Submission 


General under rule 11 (^) of the Buies of Business^ and ^ (Governor 
has been decided without a reference to Council, the 
Secretary iu the Department to whhffi the subject belongs agreement 
shall submit the case when so decided to the Governor decided 
General for information. 


Rule 11 (5) of the Rules of Business, ante, provides for the submission Council, 
to Council of cases regarding which the Departments concerned are not in 
agreemento In such a case the Governor General may be able to suggest 
a modus vivendi, whichj if accepted by the disputants, removes the necessity 
for a reference to Council. ♦ 


As to the submission of cases to the Governor General — see the note to 
r, 40 below. 

15-A. When recommendations are submitted fco' His Secretariat 
Excellency the Viceroy for the filling of appointments in appointments, 
the Government of India Secretariat, the principles laid 
down in the Home Department Office Memorandum No. 

1369— 74.(Estabts.), dated the 19th September, 1910, must 
be borne in mind. 
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Important; 
despatches 
to be submit- 
ted to 
Governor 
General. 


Eomz Department Office Memorandum, No, 1369^1374 {NstalU), 
dated the 19th Septemher, paragraph 287 of their report the 

Royal Commission upon Decentralization observe that it is very desir- 
able that, in recruiting for Government of India Secretariats, care should 
be taken to avoid any predominance on the part of one ^ province. The 
tenure of the Government of India Secretariat ofiSces is limited, and, the 
Commission add, an officer having personal knowledge of one province 
only, is naturally prone, especially at the outset, to judge cases coming 
up from other provinces by the ideas and circumstances obtaining in his 
own. They consider it, therefore, of great importance that the Imperial 
Secretariats should be recruited so as to obtain personal knowledge of 
as many provinces as possible. 


2. The Home Department consider that the suggestion by the Commis- 
sion, which is in fact usually followed in practice, is worthy of adoption as 
a general principle in manning the superior staff of the Government of 
India Secretariats, and the undersigned is accordingly directed to commend 

Poreign 

Pinance 


it to the 


Pinance (Military Pinance) 
“ Public Works 


. Department 


Department 


The Commission recognise 


Revenue and Agriculture 
Commerce and Industry 
that special Departments require special qualifications, but, 
observe, it should be possible to obtain these without material 
ment of the principle above mentioned.^^ 


as they 
infringe- 


Drafting on cases. 

16 . In the case of important despatclies, letters or 
resolutions, concerning any question upon wliich the Gov- 
ernor General has passed orders, either by approving the 
suggeslions made in the notes or by writing a note of bis 
own, but has not actually suggested the phraseology to be 
employed, the draft shall invariably be submitted to the 
Governor General before issue. 

A despatch to the Secretary of State, though it may have correspondence 
annexed, should be self-contained so as to furnish an intelligible stabemont of 
the whole case, and departmental orders to this effect have been issued— 
also the notes to rr. 25 and 61 below, 
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Cf. r. 18 of the "Rules of Business, ante, in connection with references 
to the Legislative Department; and see rr. 6 to 12, 14, 47, 49 and 53 
of these Instructions. • 

19. If a Member desires to refer a case in the Depart- Personal 
ment of which he is in charge, to another Member person- references 
ally, for formal opinion, he shall obtain the consent of the 
Governor General before doing so. If the Governor 
General refers a case to a Member personally, it shall, at 
that][stage, be noted on by such Member only, and then 
re-submitted to the Governor General. 

Under this rule, the Madras Hindu Limited Owners Bill was referred by 
the Home Department to the Member for Education (Sir C. S. Nair) with 
the permission of the Governor General. — A Pro., January, 1917, Nos. 10 — 

17. 

20. (i) Notes written in one Department and sent to Confidential 
another shall be treated as confidential. They shall not be 
referred to any Ofiicer outside the Secretariat without the 
general or the specific consent of the Department to wh*ch 

they belong. 

(2) Where a general consent has been given to the 
reference of notes to an Officer outside the Secretariat, such 
consent shall not be construed except when the reference 
is one by the Department of Commerce and Industry to the 
Director General of Commercial®^ Intelligence, or by the 
Home Department to the Director, Criminal Intelligence, to 
apply to cases in which the papers are marked Confidential^' 
and in no instance to cases — 

{a) in which the Officer to whom the notes are referred 
is personally affected, or in which his official 
conduct is under consideration ; or 

(5) in which the emoluments or allowances of any subor- 
dinate of the Officer to whom the notes are 
referred are discussed ; or 

(c) in which the Member in charge of another Depart- 
ment to which the Officer consulted is subordinate 
has expressed an opinion. 

(3) Each Department shall be deemed to have given its 
general consent to the reference of its notes to the Officers 
mentioned below by the Departments indicated in eacn 
case, 


{a) By any Department, 

(i) Director General, Indian Medical Service ; 

(ii) Sanitary Commissioner with the Government of 
India j 

* The designatiou of '‘Director, Criminal Intelligence’* was changed 
into Director, Central Intelligence,” by Home Department No, 1638-E., 
dated 21«t March 1918, see B Pros., April 1918, No. 234. 
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^ (iii) Director General o£ Commercial Intelligence ; 

(iv) Keeper of the Records of the Government of 

India j 

(v) Librarian^ Imperial Xiibrar j ; 

(vi) Inspector General of Forests ; 

(vii) Controller of Patents and Designs ; 
j(viii) Actuary to the Government of India ; and 
(Lx) Director of Statistics. 

(&) the Ho7ne Bejpartment^ 

(i) Director of Central Intelligence ; 

(ii) Comptroller and Auditor General ; and 

(iii) Controller of Currency. 

(c) By the Foreign and Folitical Department, 

(i) Director of Central Intelligence ; 

(ii) Inspector General, Imperial Service Troops ; 

(iii) Comptroller, India TiVeasuries i 

(iv) Surveyor-General of India ; and 

J^(v) Educational Commissioner with the Government of 
India. 

{d) By t7ie Department of B^ve7iue and Agriculture, 

(i) Inspector General of Forests ; 

(ii) Surveyor General of India ; 

(iii) Inspector General, Civil Veterinady Department ; 

(iv) Director General of Observatories ; and 

(v) Inspector General of Agriculture in India. 

{e) By 'the Public Works Department, 

(i) Consulting Architect to the Government of India ; 
and 

(ii) Electrical Adviser to the Government of India. 

{^f) By the Finance Department^ 

(i) Comptroller and Auditor General ; 

(ii) Comptroller. India Treasuries ; and 

(iii) Controller of Currency. 
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{g) By iJie Army Departments 

(i) Chief of the General StafE ; 

(ii) Adjutant General in India ; 

(iii) Quartermaster General in India ; 

(iv) Principal Medical Officer, His Majesty^s Porces in 

India ; 

(v) Military Secretary to His Excellency the Corn- 

man der-in-Chief ; 

(vi) Director General of Ordnance in India ; 

(vii) Director General oC Military Works ; 

(viii) Director of the Royal Indian Marine ; and 

(ix) Surveyor General of India. 

(A) By the Department of Commerce and Industry. 

(i) Director General of Teleg-raphs ; 

(ii) Chief Inspector of Explosives with the Govern- 

ment of India ; 

(iii) Director, Geological Survey of India ; 

(iv) Director General of the Post Office of India ; 

Cv) Controller of Printing, Stamps and Stationery ; 

(vi) Inspector General of Excise and Salt ; 

(vii) Commissioner, Northern India Salt Revenue ; 
viii) Chief Insj^ector of Mines in India ; and 

(ix) Controller of Patentsan d Designs. 

The offices of Director GcugimI of Telegraijlis and Director General 
of the Post Office have been combined into one under the designation 
Director General of Posts and Telegraphs- 

{i) By the Department of Education. 

(i) Director General of Archieology ; and 

(ii) Educational Commissioner with the Government 
of India. 

(4) No notes shall be referred to the — 

(i) Advocate General, Bengal, 

(ii) Standing Counsel to the Government of India, or 

(iii) Government Solicitor, Calcutta, 

except on the order of an Officer not below the rank of 
Secretary, and with the specific consent of each Department 
the notes of which are being so referred. 
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Ciiculation of 
Council Cases 
to Hembers 
before 
Meetings* 


Order of 
circulation. 


(5) Subject to the control o£ the Department to which 
he Is subordinate, any Officer to whom notes may be referred 
under this rule, may himself make unofficial references to 
that Department, and the following Officers may make such 
references to any Department, namely : — 


(i) Director General, Indian Medical Service ; 

(ii) Sanitary Commissioner with the Government of 
India ; 


(iii) Director of Central Intelligence ; 

1 -i! -n 

.iad of {5) 3'^ 2'^ 

lOMUiO ?.v..u of floss of 

'Aci'lct '.Lc)c<jt'0oci .. ' '‘"'■st iat'/i iti 

f.!l rofcronesio tfie 


versa on all purely departmental questions, in wlnVli tia 

" rule 20 '.ilB.mm 6 (a) *-ind 


'' V CO d .iXiC v '5 


‘ "i, i I* ' L f ‘/'V X ^ ^ 


TJosinonT 


Circulation and Discussion in CounciL 


21. The Secretary in each Department shall be respon- 
sible that, except with the special permission of the Governor 
General, no case, the subject of which belongs to the Depart- 
ment, shall be brought before a meeting of Council without 
having been previously seen by all the Members. 

22. Council cases shall, in the absence of any special 
instructions to the contrary in any particular case, be circu- 
lated to the Members in the following order : — 

{a) Ciases belonging to the Civil Departments (other 
than the Foreign and Political Department) 


m 

(ii) 

(iii) 

(iv) 
(V) 


the five Members in charge of the Civil 
Departments other than the initiating 
Department j 


(vi) the Member in charge of the Army Department ; 

(vii) the Member in charge of the initiating Depart- 

ment ; 


(viii) the Governor General. 
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(5) Cases belonging to the Foreign and Political Depart- 
ment ; — 


the six Members in charge of the Civil Depart- 
ments ; 

(vii) the Member in charge of the Army Department ; 
(viii) the Governor General. 

(c) Cases belonging to the Army Department; — 


the six Members m charge of the Civil De- 
partments ; 

(vii) the Member in charge of the Army Department; 
(viii) the Governor General. 

23. When time permits and 

X C'UC _ _ 

KAxj}n^i.u.K}L ^eneraTand“an the Members, and 

the copies so received shall ordinarily be returned to the 
Secretary by the Members at the close of the discussion in 
Council. 

Two copies of every notice regarding a case for discussion in C«»uncil 
(with the connected papers) should be supplied for the use of the Governor 
General, and these must reach the Private Secretary's office on, at latest, 
the Wednesday preceding the Friday on which the meeting for disciis&ion 
of the case is held. Otherwise the Governor General will not permit the 
case to be brought before the meeting. See Private Secretaiy's demi-official 
letter addressed to Secretaries on the 24th May, 1902. 


(ii) 

(iii) 

(iv) 

(v) 


UJ 

(ii) 

(iii) 

(iv) 
(V) 
fvi) 


Correspondence with the Secretary of State, or the India 

Office, 

(a) Telegrams. 

24. (a) Every telegram to the Secretary of State shall. Telegrams 
unless it relates only to matters of minor importance or to tra submit* 
matters of routine, be submitted to the Governor General 
before issue. A copy ef every telegram to the Secretary of 
State shall be sent after issue to the Private Secretary. 

(5) In the case of telegrams to the Secretary of State 
relating to matters of grave public policy, it shall he the 
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duty o£ the Secretary in each Department to ask the permis- 
sion of the Governor General to circulate the draft to all the 
Members^ or^ if the urgency of the case does not admit of 
this, to ask permission of the Governor General to circulate 
a copy of the telegram immediately after despatch. 

In his Pespatch No. 37-PubUc, dated 16th March, 1917, the Secretary 
of State complained of the inconvenience caused when questions of great im- 
portance are not submitted for his decision in Council until a very early 
announccincnt of policy is necessary in India, The complaint arose out of 
a telegram sent to the {Secretary of State requesting his approval to an 
amendment ia the Patna University Bill which was then before the Legis- 
lative Council in its final stage — Log. Dept. U. O. 447 of 1917- 


( 6 ) Despatches. 

d^afcches/ 25. Every despatoli to the Secretary of State shall, 
unless it relates only to matters of minor importance or to 
matters of routine, be submitted in draft to the Governor 
General or to the Member in charge of the Department to 
, which the subject belongs, as the case may be, unless the 
Secretary is, by the practice of the Department, competent 
himself to order the issue of the draft. 

In the despatch from the Secretary of State (Lord Cross), No. Sg 
(Public), dated the lObh May, 1887, attention was called to the irregular 
and inconvenient^^ practice which thou xn’ovailod of issuing dc8])atchc3 
signed by only two Memb<*rs of the Government of India or oven by one 
alone. It was at tho same time stated that, if m any special case it was 
'desired, to send in advance a copy of a despatch nob duly signed, it should 
be accompanied by an CAphiuatory statement, and the official copy duly 
signed should not be delayed longer than the next mail. With those views 
Lord George Hamiltoc, m his despatch No. 29 (Public), dated the 16th 
Pebruary, 1901, expressed concuiToncc, and observed that, as the matters 
dealt with in despJitchcs to the Secretary of State included all questions of 
material importance, it was desirable tbat they should boar the signatures 
of all members of the Government who had taken pare in tho disposal of 
them. The matter was considered in Council on tho lOth May, 1901, and 
an order was then jiassod “that care be taken in the Departments of Govern- 
ment to carry out the instructions of tho Secretary of State to the effect th^t 
all despatches from the Government of India shall be signed by at least three 
Members, and important despatebes by all those Members who have taken 
part in the . discussions.” jSee Homo Dept, Public A, Pro. May, 1901, 
Nos. 271-272. 

As to tbo drafting of despatches, ^ee rr. 16 and 17, ante. 

No despatch from tho Secretary of State, or vice versd, should be 
published in the G-azette of India without the knowledge and sanction of 
the Governor General — see Homo Dept. O. M. No. 1614, dated the 24th 
July, 1899. 

No despatch to tho Secretary of State should, save in exceptional 
circumstances, be made public until the interval necessary for it to reach the 
India Office has elapsed. Apart from this restriction and the orders above 
referred to, there appears to be no prohibition against the publication of 
correspondence with the Secretary of State — see Leg. Dept. U. O. 703 of 1898. 
But despatches from the Secretary of State and correspondence indicating a 
difference of opinion between the Government of India and a Local Govern- 
ment should be communicated to a subordinate officer only with the express 
permission of the former — see Home Department's letter Nos* 3J.91 — 3200, 
dated the 23rd September, 1903. 
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26. The Secretary iia each Department shall he respon- Enclosures 
sible for the correctness of the enclosures to every despatch 
to the Secretary of State issuing therefrom. . ^ 

In this eonnectiou, see too rr. 61 to 63 below. 


27. Subject to the provisions of rule 28, the circulation Circulation 
for signature of every despatch to the Secretary of State, 

shall, except in case of urgency, commence, if possible, six signature, 
days before the departure of the mail, in order that each 
Member may have leisure to study it and the papers connect- 
ed therewith. Such papers, if the subject is one of impor- 
tance or interest and has not been brought before a meeting 
of Council, shall be circulated along with the despatch. 

28. Every despatch to the Secretary of State conveying Early issue 
a decision which has been expressed in an Order in Council, ot des- 
sball issue as soon as possible after the meeting of Council at 

which the decision Mas taken. Save in exceptionally heavy 
cases, such despatches shall issue by the mail next following. 

As to a complaint by tbe Secretary of State regarding^ the inconvenience 
of delay in tbe sul mission of questions for bis consideration in Council — see 
the note to r. 24, above. 

29. Every despatch to or from the Secretary of State Foreign and 
issuing from, or received in, the Foreign and Political I’olitlcal 
Department shall be circulated as promptly as possible, first, 

to the Governor General for signature or perusal, as the case ^ 
may be, and, then, to all the Members in the most conveni- 
ent order with regard to their places of residence. 

30. Every despatch to the Secretary of State issuing Order of cir- 
from any Department other than the Foreign and Political eolation for 
Department shall he circulated for signature, first to the 
Member in charge, then to the other Members in tbe order 
aforesaid, and finally to tbe Governor General. 

31. Every despatch from tbe Secretary of State received Circulation 
in any Department other than tbe Foi’eign and Political 
Department shall be ciiculatod as pi'omptly as possible, first, received, 
to the Member in charge, then to the Governor General, and 

finally to the other Members in the order aforesaid. 


32. Whenever the Governor General is on tour, lists of Lists to Gov- 
despatches to aud from the Secretary of State shall be sent rafwh^n 
to the Private Secretary, immediately after tbe departure of tour, 
the outgoing, and the arrival of the incoming mail, respect- 
ively. 


33. A copy of every despatch to tbe Secretary of State atebes 
respecting intended legislation in the Council of the Gover- rcj^rding^ 
nor General shall, when issued by an Executive Department, legislation to 
be forwarded to the Legislative Department for record. legislative 

As regards tbe communication of other oflficial papers to tbe Legislative Department. 
Department, see Leg. Dept. U. O. 433 of 1902 and Unofficial Memorandum 
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No. 139 — 143, dated the 16th June, 1902. Except where such papers 
contain an opinion of the Advocate-General of Bengal or refer to legislation 
in a local Conucil, the Legislativ’e Department prefers to receive nothing 
but the printed collection. 


(e) Secretaries^ Letters- 

34. Letters shall be sent by the Secretaries in the Depart- 
ments to the India Office in place of despatches, in the 
following classes of cases, subject, however, to the under- 
standing that only purely formal business may be so dealt 
with : — 


(а) the submission of papers, without comment or 
expression of the views of the Government of 
India beyond that contained in the papers them- 
selves, for the information or orders of the Secre- 
tary o£ State ; 

(б) purely routine and unimportant matters. 


Tvhlieation of joapers* 

85. The Secretary in each Department shall be respon- 
sible for the correctness of all papers sent therefrom for pub- 
lication in the Gazette. 

The Gazette of India was first published in 1863, and it was then 
provided by the Oflicial Gazettes Act, 1863 (XXXI of 1863), that, '^when 
in any Regulation or Act then in operation, or in ^ny rule having the 
force of law, it was directed that any order, notification or other matter 
should be published in tbe official Gazette of any Presidency or place, such 
ordei', notification, or other matter should be deemed to be duly published 
in accordance with the requirements of the law if it were published either 
in the Gazette in which it would have appeared but for the passing of that 
Act, or in tbe Gazette of India under the directions of the Governor 
General of India in Council.” Local official Gazettes are also published by 
the various Provinces, with the exception of Ajmer-Merwara, and British 
Baluchistan, notifications for which appear consequently in the Gazette of 
India, The Coor^ District Gazette and the Andaman and Nicobar 
Gazette are published once a month only 5 all the other Gazettes are pub- 
lished weekly, 

36. No papers, except those which it has been the 
ordinary practice to publish in the Gazette or which are 
required by law to be so published shall be published without 
full consideration and without the approval of the Secretary 
in the Department to which the subject belongs. 

37. No despatches to or from the Secretary of State 
shall be sent to the press room or otherwise published with- 
out the sanction of the Governor General, unless they are of 
a purely formal character. 

38. Where papers are communicated to Local Govern- 
ments or to the public, all matter indicating the existence of 
a difference of opinion in Counefl shall be removed, unless 
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notes. 


Recorded 

collection. 


or papers under consideration are disposed of, sucH papers 
shall not be added to the current correspondence, but shall 
be ydaced loose above it, and marked with slips Paper 
under consideration I, II^ etc., as the case may be. Above 
the paper or papers under consideration shall be placed the 
notes. 

45. The subject of the first current paper in a file shall 
be entered in red ink on the form used for the first sheet of 
the notes : the subject of any subsequent paper (receipt or 
issue) shall be entered in red ink, not on a separate sheet 
in that form, but in chronological order in the notes. 

46. Where a paper which has been printed is required 
for information or reference, a printed copy, and not the 
original, shall, in the absence of orders to the contrary, be 
submitted. 


Noting on Gases, 

In connection with tbe subject of noting, see, too, rr, 6 to 11, ante. 

47. Every note shall he legibly written upon paper of 
foolscap size, with a quarter margin and on one side of the 
paper only. 

Notes, if of any length, f>bonld be dividecl into paragraphs numbeied 
in consecutive ordev — ste Home Department’s Official Memorandum 
No. C69 -Cr4-Public, dated tlie 15th Mai eh 1890 • 

48. Routine notes, such as requests for previous papers, 
calls for proofs or drafts, orders *to print, etc., shall be 
written on separate slips, and shall be destroyed without 
being filed. 

49. In cases referred by one Department to another, 
the notes written in the Department referred to shall ordi- 
narily commence immediately below the notes recorded in 
the referring Department, 

50. There shall ordinarily be only one set of notes, but 
occasionally it may not be convenient to run all the notes 
into one set, and Appendices containing notes or information 
on subsidiary points may be attached. 


PHnUng and Recording of Cases, 

51. When papers are recorded in proceedings, a Table 
of CcDtents shall be added. This may, however, he omitted 
in cases which are not recorded in A Proceedings, if there 
are only one or two papers. 
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Each recorded collection will thus ordinarily contain, in 
the order named— 


{a) a Table of Contents, with reference to former and 
later Proceedings ; 

{7j) the notes on the case^ with Appendices to the notes, 
should they be found necessary in exceptional 
cases j and 

(i?) the official Proceedings. 

The record numbers of the official correspondence shall 
be entered in the margin of the notes opposite the statement 
of the subject of each paper. 

Private Secretary’s Memorandam, dated the 14th March, 1906, 
required Secretaries to forward to the Private Secretary to the Viceroy, 
at the beginning of each month, all A or Secret Procceding'i of their 
Departments which contain notes or minutes hy the Governor General. 
Notes written in Departments and merely initialled by His Excellency 
are also required. Copies of notes written hy His Excellency and 
recorded in B Pioceedings should also bo forwarded. The practice was 
discontinued during the Viceroyalty of Lord Hardinge. 


52. Confidential or secret papers recorded in A Proceed- Confidential 
ings shall be excluded from the ordinary proceedings 
volumes. In order to show that this has been done, a page 
will be inserted in the volume where the papers would other- 
w-ise have been found, indicating that they are confiden- 
tial^^ or secret^' proceedings. 

* 53. Precis and notes shall not be entered iu the official Exclusion of 

proceedings of the Government of India, save by the 
express direction of the Governor General. 


proceedings. 


In this connection, see r. 87 of the Rules of Business, ante, and r, 

67 below, regarding the notes of Members of Council. 

54. Demi-official communications, when not ordered to Demi-official 
be brought on the official record, shall, if i>reserved at all, 

be treated as notes and incorporated therewith. 

55. (1) When notes are printed either after the dis- Editing of 
posal or during the currency of a case, all matter of a routine notes, 
nature, dates and numbers of un -official references and 

the like sliall be struck out before the papers are sent to 
Press. 

(2) Before the notes are printed for permanent record, 
they shall be carefully edited by some official, appointed 
by the Secretary, of not lower standing than the Superin- 
tendent of a Branch or Section, who shall see that every- 
thing not of permanent value is omitted. 

56* The printing of the difEerent parts of a collection Type, 
of proceedings, shall be in the different binds of type pre- 
scribed by the Department of Commerce and Industry. 
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Whenever the Secretary of State is addressed on any question of 
importance npon which Local Governments have been consuUed, a copy 
o£ their replies should, in the absence of valid reasons to the contrary, 
accompany the despatch. 

To prevent omissions, not only the enclosures but also the enclosures (if 
any) to enclosures should be enumerated and specified. 

62. All papers sent for publication in the Gazette shall Signature of 
be signed by the Secretary or, under the Secretary's instruc- 

lions, by an Officer not below the rank of Assistant Secretary. 

As to the Gazette, sea the note to r. 35 above. 

63. Every despatch sent to the Secretary of State under Secret 
21 & 22 section 28 ^ of the Government of India Act, 1 858, shall be 
Viet., c. 106. enclosed in double covers, the inner cover being marked 

Secret and addressed to the Secretary of State by name. 

Such despatches shall be transmitted from the Department to 
which the subject belongs, even in cases where, if they bad 
not been secret, they would have been transmitted from the 
Finance Department, 

64. Every letter addressed to an Ambassador or Minister Letters to 
of His Majesty or to a Foreign or Colonial Government shall Ambassadors, 
be signed iDy the Secretary in the Department to which the ® 
subject belongs. 

The following are additional instructions which appear 
to bo still in force and ought not to be overlooked 


Use oe “ Obdinaet,” Eabit,** “ Ubgent and Immediate ” 

LABELS. 

In order to secure uniformity and simplification of the methods of 
indicating urgency or priority in dealing with official papers, the Gover- 
nor General in Council diiects the adoption, in all Departments of the 
Government of India, of the following system of coloured labels for use 
on boxes, files and letters 

2. Ordinary — ^White. 

This will apply only to box-labels, no indication being needed on files 
or letters. 

3. Early — Green (Emerald). 

This colour will be used for boxes containing ordinary desp^tebes in 
circulation, and for boxes, files and letters requiring priority over ordinary 
business during the usual office hours. 

4. Urgent— Bed (Vermilion). 

This colour is to be employed for boxes containing despatches for 
signature, and for boxes, files and letters requiring the attention without 
delay of the persons to whom they are addressed, whether at tb'eir offices 
or at their private residences. 

6. Immediate-Blue (Sky). 

'See now s. 13 (2) of the Government of India Act, 1915, mte, 

M % 
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This colour is to be used only in cases of extraordinary urgency 
requiring instant attention — such as petitions for reprieve on the eve of 
execution, military and political intelligence of an unusually important 
description, or other occurrences of great emergency. 

Boxes and letters so marked must be placed at once in the bands of 
the persons to whom they are addressed, whether hy night or hy day. 

6. Babels for marking files will be of stiff paper or thin card -board, 
12 indies by 4 inches, with an eyelet in the left-hand top-corner for 
attachment to the upper series on the file. 

The word “ Early,’* ** Urgent” or ‘^Immediate,” with concise instruct 
tions (as indicated above), will be printed upon each label. When the 
urgency has ceased to exist, the label will be detached. 

7. Labels for addressing hexes will be on ordinary paper, as hereto- 
fore, of the prescribed colours. 

8. In order to call attention to despatches for signature and papers 
in circulation, the list of names of Hon’ble Members will be printed on a 
white slip, 2^ inches in width, to be gummed on the coloured ground. 
The nature of the contents of the box can thus at once be recognised. 

- 9. The colours Green, Red and Blue are to be used for no other pur- 
pose in connection with files, boxes and letters, than those indicated 
above, viz.^ as definite indications of the three degrees — “ Early,*’ 
“ Urgent ” and‘‘ Immediate.” Small labels, of these colours, 3 inches 
by i inch, will be used on letters. 

Instructions in the vernacular will he hsued to jemadars, dufiries, 
harkaras and others, making it clear what their duties are in regard to 
boxes and lettejs marked with the respective colours. 

10. Slips inserted for reference in the pages of a file will be of white 
or pale pink. 

The JPaper under consideration in a file will invariably be marked 
by a slip with that heading printed upon it. Other references will be 
alphabetical. 

11. The use of Early ” labels should he restricted to cases meriting 
pi’iority, and that of ** Urgent ” labels should be strictly limited. A 
profuse employment of either will defeat the object in view* 

The necessity for using blue Immediate labels will be altogether 
exceptional. 

Bee JBLome Department's Memorandum No. 662^668 (JPuhlie)^ dated 

the 15th Marchi 1890, 


CoMMTJNICATIOK TO LEGISLATIVE DePABTMENT OP LEC^AL OPIKIONS 

EECEiYED IN Executive Depaethents. 

Whenever the opinion of the Advocate General^ is taken by any 
Executive Department, or the opinion of the Law Officers of the CSrown^ 
is received in such Department, a copy of it should be furnished to the 

^ This refers to the Advocate General of Bengal only. As to the 
Advocates General of Madras and Bombay — see Legislative Department’s 
Office men\orandum of the 13th Eebruary, 1899. 

* By the expression ** Law Officers of the Crown ” is apparently* meant 
the Law Officers in England — see Legislative Department’s Unofficial 
JMemorandum Ho. 39 — 44, dated the 13th February, 1899. 
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(^) the Army Department. 

(i) Chief of the General StaflE ; 

(ii) Adjutant General in India ; 

(iii) Quartermaster General in India ; 

(iv) Principal Medical Officer^ His Majesty^s Porces in 

India ; 

(v) Military Secretary to His Excellency the Corn- 

man der-in-Chief ; 

(vi) Director General of Ordnance in India ; 

(vii) Director General of Military Works ^ 

(viii) Director of the Royal Indian Marine ; and 

(ix) Surveyor General of India. 

(A) By the Department of Commerce and Industry* 

(i) Director General of Teleg'raphs ; 

(ii) Chief Inspecter of Explosives with the Govern- 

ment of India ; 

(iii) Director, Geological Survey of India ; 

(iv) Director General of the Post OflSce of India ; 

Cv) Controller of Printing, Stamps and Stationery ; 

(vi) Inspector General of Excise and Salt ; 

(vii) Commissioner, Northern India Salt Revenue ; 
viii) Chief Inspector of Mines in India ; and 

(ix) Controller of Patentsand Designs. 

The offices of Director G-cneral of Telegraphs and Director General 
of the Post Offilcc have been combined into one under the designation 
Directoi’ General of Posts and Telegraphs- 

{i) By the Depart?nent of Bducation* 

(i) Director General of Archaeology ; and 

(ii) Educational Commissioner with the Government 
of India. 

(4) No notes shall be referred to the — 

(i) Advocate General, Bengal, 

(ii) Standing Counsel to the Government of India, or 

(iii) Government Solicitor, Calcutta, 

except on the order of an Officer not below the rank of 
Secretary, and with the specific consent of each Department 
the notes of which are being so referred. 
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Supersession 
of former 
rules. 

Definitions. 


RULES FOR THE CONDUCT OF LEGISLATIVE 
BUSINESS IN THE INDIAN LEGISLATIVE 
COUNCIL.’ 


\4th Fehmry, 1S97^ 


Tbc following arc the revised rules for the conduct of the Legislative 
Business of the Council of the Governor General made, under s. 18 of 
the Indian Councils Act, 1861 (24 & 25 Viet, c. 67 '^,^ the Legislative 
Council of the Governor General on the 4th February, 1897, and assented to 
by the Governor General (Lord Elgin) on the same day as amended by 
the Legislative Council on the 28th January, 1910, w’ith the assent of the 
Governor General (Lord JSJinto), and again on the 16th February, 1917, 
with the assent of the Governor General (Lord Chelmsford).® 


Pari L^Preliminary, 

1 . These rules supersede the rules for the Conduct of 
Business at the meetings of the Council made on the 11th 
day of February, 1873, and the 16th day of February, 1883. 

2, In these rules— 

Councir^ means the Council of the Governor General 
of India assembled for the purpose of making Laws and 
Regulations ; 

President means the Governor General or (during the 
time of his visit to any part of India unaccompanied by his 
Council) the President nominated by the Governor General 
in Council, under the Indian Councils Act, 1861/ section 6 ; 24 & 25 
or, in the absence of both the Governor General and the 
President so nominated, the Vice-President appointed by the 
Governor General under s, 4 of the Indian Councils Act, ^ 

1909 

Member means a Member of the Council, whether 
Ordinary, Extraordinary or Additional : 

Secretary means the Secretary to the Government of 
India in the Legislative Department, and includes the 
Deputy Secretary and every person for the time being exer- 
cising the functions of the Secretary ; and 

Local Government includes a Chief Commissioner. 

^ The Council of the (lovernor General for the purpose of making Laws 
and Regulations is now teimed the Indian Legislative Council, set s. 63 of 
the Government of India Act, 1915, 

^See now s. 70 of the Government of India Act, 1915, ante, 

®See NcJtifications No. 3, dated 5th February, 1897, in Grazette of Iiidia, 

Ft. I, p, 97, No. 12, dated 28th January, 1910, p. 128, and No. 7? 
dated 22nd February 1917, Hid, p. 313. 

* Printed in Appendix I, :post. 
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As to the President see now s. 6i(3) of that Act. Those provisions of 
s. 6 of the Indian Councils Act, 1861, which related to the appointment of a 
President of Council during the absence of the Governor General in any other 
part of India, ^ave not been reproduced by the Government of India Act, 
1915— note to s. 42 of that Act, ante. 

As to the FiVe-Presideot and the Senior Ordinary Member, see ss. 38, 42 
and 64 (3) of the Act of 1915, ante, and the notes thereunder. 

As to Secretaries to the Government of India, see the Secretaries to 
Government Act, 1834 (II of 1834), and rr. 12 and 42 of the Mules of 
Businessi ante. 

For ’ a definition of the expression Local Government,” see now 
8. 134 (4) of the Government of India Act, 1915 and c/. s. 3 (29) of the 
General Clauses Act, 1897 (X of 1897). 


Par^ Meetings of the Couneil. 

As to the place of meeting of the Council and the question of legislation 
at Simla, see the notes to section 64 of the Government of India Act, 1915, 
ante. 

The Council may now — see sections 63 (1) and (2) of the Government 
of India Act, 1915, and the Council liegulations — ordinarily number 69 
Members in all, namely : — 

(1) the Governor General ; 

(2) the Lieutenant-Governor of the Punjab or the Chief Commissioner 

of Delhi, as the Council assembles in fcho Punjab or in Delhi — 
see s. 63 (4) of the Government of India Act, 1915, a7ite. 

(3) the Commandcr-in-Chiaf qud Extraordinary Member — s, 37» 

thid» 

(4) to (9) the six Oidiuary Members of the Executive Council ; 

(10) to (36) twenty-seven elected Members ; 

(37) to (66) thirty nominated Additional Members, of whom not more 
than twenty -eight may be officials j and 

(67) to (69) three nominated non-official Additional Members to be 
selected — 

(i) one from the Indian Commercial Community, 

(ii) one from the Muhammadan Community of the Punjab, and 
(Ui) one from the Landholders in the Punjab, 

A note or programme of the legislative work in prospect is prepared 
in the Legislative Department twice a year — once before the commencement 
of the cold weather Session, and again on the return of the Government to 
Simla. The former is circulated before the Government leaves Simla, and 
in each instance circulation is confined to the Members of the Executive 
Council. The note includes, as far as possible, all suggestions for legislation 
which have been taken into consideration, as well as legislative proposals to 
which the Government stands actually committed. See discussion in the 
Executive Council on the 20th July, 1900 — Leg. Dep. Misc. File Eegistcr 
No. 236 of 1901. 

8. The Council sliall ordinarily meet at il a.m,, and 
shall not prolong its sitting after 4 p.m., unless the Presi- 
dent otherwise directs. 

4. [QworMJM omitted.'] 

See s. 63 (2) of the Government of India Act, 1915, ante, and Reg. XIII 
of the Council Regulation?, under which the quorum is fixed at fifteen 
Additional M embers. 


Hours of sit- 
ting. 
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Members’ 5. Tbe Members stall sit in such order as tbe President 

places, jjQay direct. 

A plan of the Coiincil Chamber is usually prepared with the approval 
of the President on which the seat allotted to each member is indicated. 


Adjourn- 

ments. 


Points of 
order. 


Members to 
rise when 
speaking. 


6. Tbe President may adjonni^ without any discussion or 
vote, any meeting or business, whether there be a quorum 
present or not, to any future day, or to any hour of the same 
day. 

The day (if any) to which each meeting is adjourned, is announced by 
the President before the Conncil rises. It is the practice, where necessary, 
to postpone a meeting which has been so fixed to another and more convenient 
date by means of an informal notice to the Members issued under the orders 
of the Governor General. And this has been done even in the case of the 
first meeting of a Session convened by a notification in the Gazette of India 
in pursuance of the provisions of s. 17 of the Indian Councils Act, 1861, 
{now s. 64 of the Government of India Act, 1915, ante). See the notes in 
Leg. Dep. B. Pros., July, 1903, Nos, 46-47. 

7. The President shall preserve order, and all points of, 
order shall be decided by him. 

No discussion on any point of order shall be allowed, 
unless the President shall think fit to take the opinion of 
the Council thereon. Any Member may, at any time, sub- 
mit a point of order to the decision of the President. 

The President shall have all powers necessary for the 
purpose of enforcing his decisions. 

8. A Member desiring to make any observations on any 
subject before the Council shall speak from his place, shall 
rise when he speaks, and shall address the President. At 
any time, if the President rises, any Member speaking shall 
resume his seat. 


Orders of 9. After the Member who makes a motk>n has spoken, 

gpeecbes, other Members may speak to it in such order as the Presi- 

dent may direct. 

After all the Members have had an opportunity of 
speaking, the Mover may speak once by way of reply, and 
any other Member may, with the permission of the Presi- 
dent, speak once by way of explanation : 

Provided that, if the matter be an amendment of a Bill, 
the Member in charge of the Bill shall be entitled to speak 
next after the Mover of the amendment. 

As to the reporting of speeches, see rule 37, below, and tlie note at tbe 
end of these rules. 


Explanations. JQ, When, for the purpose of explanation during dis- 
cussion, or for any other snfl&cient reason, any Member has 
occasion to ask a question of another Member on any measure 
then under the consideration of the Council, he shall ask the 
question through the President. 
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11. Any Member may speak at the request and on behalf Members who 
of another Membei' who is unable to express himself in 
English. 

The practice is for the Secretary— the definition in r. 2 above— to 
read the speeches of such Members on their behalf/' 

12. On every motion before the Council the question Voting, 
shall be put by the President, and shall be decided by a 
majority of votes. 

Votes may be taken by voices or by division, and shall 
be taken by division if any Member so desires. 

The President shall determine the method of taking votes 
by division. 

There is nothing in these Eules to prevent a question which has been put 
to the vote and decided being raised again at a subsequent stage of the dis- 
cussions. See notes under rule 30, heloto. 

The President bas, if necossary, a casting vote — see s. 64 (4) of the 
Government of India Act, 1915, ante, 

13- Any Member may ask for any papers or returns Papers and 
connected with any Bill before the Council. The President returns, 
shall determine, either at the time or at the meeting of the 
Council next following, whether the papers or returns asked 
for can be given, 

14. Communications on matters connected with any Bill Communica- 
before the Council may be addressed, either in the form tions as to 
of a petition to the Governor General in Council, or in a 

letter to the Secretary, and must in either case be sent to the 
Secretary, Ordinarily, such communications will not be 
answered. 

Except in the case of the High Court at Port William, 
such communications shall ordinarily be sent through the 
Local Government. 

The British Indian Association and the European and Anglo-Indian 
Defence Association have also been excepted. See the notes of September, 

1892, in the papers relating to Act IV of 1893, and the notes of March 

1893, in those relating to Act I of 1895. 

15. The Secretary shall either cause such communica- Circulation 
tions to be printed and send a copy to each Member, or 
circulate them for the perusal of each Member. 


Pari Ill.^Introduction and Pullicaiion of Bills. 

The rules contained in Parts III to VI indicate the stages which must 
ordinarily be passed through before fa contentious measure becomes law. 
These may be thus described categorically : — 

(1) Motion, after due notice, for leave to introduce a Bill followed by its 
formal introduction and publication for criticism. This corresponds with the 
practice in Parliament up to the first reading. 
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Motion for 
leave to intro- 
duce Bills. 


(2) Reference of the Bill, mfch any opinions received, to a Select Com- 
mittee. This corresponds with the second reading in Parliament and the 
motion that a Bill he committed. 

(3) Consideration in Council of the Select Committce^s Report, and of 
any further amendments that may be brought forward. This corresponds 
with the third reading in Parliament. 

(4) Motion, as in Parliament, that the Bill, as amended, be passed. 

(5) Signature of the President to the Bill as passed, and of the Governor 
General by way of assent, followed by its final publication as an Act. 

In the case of a mf^^con^e^ii^ous project some of these steps may be 
omitted ; and r. 44, below provides for this. There is, for instance, often no 
need for waiting for such a measure to he criticised, or for referring it to a 
Select Committee, and it may be accepted without amendment. 

Again, it is sometimes necessary to pass a Bill without delay, and the 
rules have been suspended so completely as to allow a Bill to pass through 
the Council and become law at a single sitting. But ** no law, except one 
arising out of pressing uigency, should be passed without full opportunity 
for mature deliberation and discussion, and the intervals of discusisiuu should 
he such as to allow Members of Council adequate opportunity of reflection 
and inquiry para, 17 of the despatch from the Secretary of State 

(Sir C. Wood, afterwards Lord Hallifax), dated the 9th August, 1861, in 
Appendix llfposi. 

For Private Bill legislation, as known at Westminster, there is no special 
provision beyond thut contained in r. 16 below, most of the matters which 
are dealt with in that way in the United Kingdom, being made the subject 
of executive action in India. 

16 . (1) Subject to the provisions of section 67 of the 
Government of India Act, 1915, and of these rules, any 5 and 6 Geo. 
Member may move at a meeting of the Council for leave to 
introduce a Bill, but no such motion shall be made until after 
the expiry of one month or, if the President so directs, of 
such further period not exceeding in all two months, from 
the date on which a copy of the Bill and a full Statement of 
Objects and Eeasons has been furnished to the Secretary, 
and in the case of a Bill requiring the previous sanction of 
the Governor General under section 67 of the Government 5 and 6 Geo. 
of India Act, 1915, until a copy of such sanction has also^*®’^^* 
been so furnished. 

(2) Where the provisions of sub-rule (1) have been duly 
complied with, the Secretary shall set down the motion in 
the list of business for the first convenient day thereafter 
upon which the Council may meet, 

(3) Unless the President otherwise directs, the Secretary 
shall cause every Bill, not being a Bill to which sanction has 
been refused under the aforesaid section, with the Statement 
of Objects and Eeasons, to be printed, and a copy thereof to 
be sent to each Member at least three days before the 
meeting for which the motion for leave to introduce has 
been set down. 

This rule was substituted by the asMfeudments made in February, 1917. 

Under the old rule only three days’ previous notice of a motion for leave 
to introduce yras required. Additional Members can no longer claim to have 
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tlieir Bills ‘prepared by the Secretary, but ordinarily in practice Additional 
Members’ Bills are revised and put into proper shape in the Legislative 
Department. 

In connection with Additional Members’ Bills, see r. 27 o£ the Mules of 
Business, ante and the note thereto 5 also r. 38 (7) below. 

As to Statements of Objects and Reasons, see Macaulay’s Indian Minutes, 

No. 1, at pages 4 and 5. 

The rule applies to all Members, ordinary or additional, official or 
non-official. 

It will be seen that a formal motion for leave to introduce a Bill 
has to he made, and that this may not bo done until the measure contem- 
plated by the mover has taken the shape of a Bill and is ready for introduction. 

It is usual for the introducer to make a full statement regarding the measure 
which he is bringing before the Council, 

17. At any time after leave to introduce a Bill has Leen Introduction 
granted, the Member in charge of the Bill may introduce the 

Bill, and the Secretary shall then, if it has not already been ^ ^ ^ 

printed and sent to each Member under rule 16 (3), cause 
the Bill, together with the Statement of Objects and Reasons, 
to be printed and shall furnish a copy to each Member. 

If any of the Members are unacquainted with English, 
the Secretary shall also, if required, cause the Bill and the 
Statement of Objects and Reasons to be translated iuto 
Hindustani for their use. 

This rule was substituted by the amondmeuts made in February, 1917. 

18. The Council may, at any time after a. Bill has been Publication 
introduced, direct that the Bill be published in such manner of Bills. 

as the Council thinks fit. 

When the motion for leave to introduce a Bill is carried, and the Bill 
has been formally introduced, the mover usually brings forward the further 
motion that the Bill be published in certain Gazettes. 

19. When a Bill is introduced, or on some subsequent introduction 
occasion, the Member in charge of it shall make one or more of Bills. 

of the following motions : — 

(а) that it he referred to a Select -Committee, or 

(б) that it be taken into consideration by the Council 

either at once, or at some future day to be then 
mentioned, or 

(c) that it he circulated for the purpose of eliciting 
opinion thereon. 

With this rule — and especially in connection with clause (&) — r. 20 
below should he read. 

The practice is — see the note to r, 16 above — to introduce a Bill 
ou the same day as that on which leave for its introduction is granted, and 
to make one of the motions indicated in this rule on some subsequent 
occasion.” 

Before a Bill is referred to a Select Committee, the orders contained in 
clause (ct) of the Memorandum of the %0th September, 1911, quoted in the 
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Preliminary 
circulation of 
Bills. 


Discussion of 
Bills. 


notes tor. 19oftheMcffo/ Business, ante, should be observed, i.e., it 
should be circulated with precis of opinions. 

In moving that a Bill be referred to a Select Committee, the mover 
does not ordinarily make any observations, he having already explained 
the measure on its introduction; see the last ^ note to r. 16, above. But 
the reference of a Bill to a Select Cointnitlee corresponds with the 
second reading in Parliament, and it marks the most important stage 
when the principle of the measure ought to be discussed and affirmed 
or rejected, according as the motion is carried or lost. Moreover, in view 
of the practice referred to in the Mcinorancluin referred to above, the 
Council as a whole has generally no opportunity for criticising a 
measure until it is moved that it be referred to a Select Committee ; and 
it is on that motion that the Members generally should be prepared with 
their remarks. In the event of its not being necessary to refer a Bill to a 
Select Committee at all, the opportunity for discussion will not arise till the 
motion is made that it be taken into consideration. 

It follows that, when the motion that a Bill be referred to a Select 
Committee has been carried, it is usual to take it for granted that the 
principle of the measure is accepted, and that the details alone remain 
to be settled — speeches iby Sir A. E. Miller (L-iw Member')_and Sir 
G. Evans in Council on the 2nd January, 1893. Thus Sir H. S. Maine (Law 
Member) said in Council on the 31st March, 1866, “ I shall do well to depart 
from the course usually pursued when the motion is that the Report of the 
Select Committee be taken into consideration. That course I understand to 
be to assume that the principle of the Bill was affirmed when it was referred 
to the Committee, and to confine oneself * to explaining and justifying the 
Committee's recommendations.’’ 

A departure from the usual practice was also made in the case of the 
Indian Registration (Amendment) Bill {now Act XV of 1917)> on the 
suggestion of Mr. (Sir G.) Lowndes (Law Member), made in Council on the 
21&t March, 1916, that in view of the unfavourable nature of the majority of 
opinions received, it would he more advantageous to first discuss and revise 
the Bill in Select Committee, and then place it before the Council for 
discussion. 

As to clause (c), the motion there contemplated is, as a matter of fact, 
never made, the reason being that it would entail an adjournment under r. 20 
below. It is usual, however, to circulate all Bills on which opinions are desired 
immediately after their introduction and without an order under this clause. 
In connection with the submission by them of opinions on Bills, instruc* 
tions were issued to alli Local Governments and Administrations by Leg. 
Dep. letter Nos. 547 — 558, dated 9th March, 1899, and again by that 
Department’s letter No. 4087, dated 14th November, 1916. 

20. No such motion shall be made until after a copy of 
the Bill and a copy of the Statement of Objects and Rea- 
sons bave been furnished to each Member. Any Member 
may object to the motion unless such copies have been fur- 
nished to him at least seven days previously; and 'such 
objection shall prevail unless the President, in exercise of his 
po'wer to suspend any of these rules, allows the motion to be 
made. 

As to suspension of the rules in this connection, see the introductory note 
to Part III, above. 

21. On the day on which such motion is made, or on 
any subsequent day to which the discussion is postponed, the 
principle of the Bill and its general provisions may be 
discussed.. 
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22 * When any motion mentioned in rule 19 is carried. Gazetting 
the Bill shall, together with a Statement of its Objects and cafion^of " 
Reasons, if not already published on a motion under rnle-lS, mna. 
be published in English in the Gazette of India, 

The Bill and Statement shall also, if publication has 
not already been directed, he published in such oflScial 
Gazettes and in such vernacular languages (if any) as the 
Council in each case decides to be necessary for the purpose 
of giving notice to the communities ajffected by the Bill. 

For this purpose, the Council shall make an order at the 
meeting at which such motion is carried, and may from 
time to time, on the motion of any Member, vary or cancel 
such order. 

23. The Governor General, if he sees fit, may order the Uuvtlier 
publication of a Bill, together with the Statement of Objects publication 
and Reasons which accompanies it, in such Gazettes and 
languages as he thinks necessary, although no motion has 

been made for leave to introduce the Bill. 

In that case, it shall not be necessary to move for leave 
to introduce the Bill ; and, if the Bill be afterwards intro- 
duced, it shall not be necessary to publish it again, 

A very recent instance of publication under this rule is thut oF the Bill 
to consolidate and amend the law relating to Income-tax in the Q-assette of 
India, Pfc. V, p, 138, Ocfc., 1€17. 

It would seem, however, that this rule ought not to be interpreted so 
as to warrant such prior publication of a measure which has been reported to 
the India Office under r. 26 ot the Mules of JBusiness, ante, before the 
approval, express or tacit, of the Secretary of State has been obtained. See 
Leg. Dep- Register No. 1165 of 1903. 

A Statement is kept of Bills published by order of the Governor General 
under this rule — see App. XII, No, 21, Ft. lll,^ost, 

Part IF. — Select Committees, 

24. The Law Member shall be a member of every Select Composition 

Committee, of Select 

The other members of every Committee shall be named 
by the Council when the Bill is referred, or at any subsequent 
meeting. 

The Law Member and, in his absence, the Member in 
charge of the Bill, shall be Chairman of the Committee, 
and in the case of an equality of votes, the Chairman shall 
have a second or easting vote. 

A Select Committee usually consists of an uneven number of Members 
varying in accordance with the importance of the Bill referred. 

Members of Select Committees are, in accordance with the views ex- 
pressed in the Executive Council on the 20 Lh July, 1900, — Leg. Dtp. 

Misc. File Register No. 236 of 1902, — invited to submit their amendments 
in print for consideration before each meeting. This is done in the notice 
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fixing the time of meeting. In the event of an important amendment being 
proposed without such notice, it is always open to the Chairman to postpone 
it? consideration. 

Repoitsof 25. After publication of a Bill in tbe Gazette of India, 

mittees. Select Committee to which the Bill may have been 

referred, shall make a report thereon. 

Such report shall be made not sooner than three months 
from the date of the first publication in the Gazette of 
India, unless the Council orders the report to be made 
sooner. 

Reports may be either preliminary or final. 

The Select Committee shall in their report state whether 
or not, in their judgment, the Bill has been so altered as to 
require re-publication, whether the publication oidored by 
these rules or by the Council has taken place, and the date 
on which tlie publication has taken place, or, where publica- 
tion in more than one Gazette or in more than one language 
IS ordered, the date on which the publication in each such 
Gazette and each such language has taken place. 

If, in the judgment of the Committee, the Bill has been 
so altered as to require re-publication, the Secretary shall 
send a copy of the altered Bill to the Secretary of the 
Department to which it pertains. 

When the Committee recommend the re-publication of 
a Bill which was originally ordered by these rules or by 
the Council to be published in more than one Gazette or 
in more than one language, they shall, in the absence of 
anything to the contrary in their report, be taken to recom- 
mend that the Bill be re-published in every such Gazette and 
every such language. 

If the Committee are of opinion that it is unnecessary 
to re- publish the Bill in any such Gazette or in any such 
langqage, they shall, in their report, state the grounds of 
their opinion. 

As to the principle of a Bill referred to a Select Committee, see the 
notes to r. 19, above. 

Whore, after the reference of a Bill to a Select Committee, the Govern" 
ment of India desire to extend its scope, the practice is for the Executive 
Department concerned to issue a further Official Memoraudiini to the Legisla- 
tive Department, such Official Memorandum being made a to the Bill 

and laid before the Committee. 

In the case of the Excise Act, 1893 (XII of 1S96), the Select Com- 
mittee prepared a Consolidating Bill and proposed its substitution for the 
Amending Bill committed to it. See Leg. Do'p. A Pros., March, 1896, 
Nos. 321-347. 

For recent instances of an Amending Bill being converted by the Select 
Committee into a Consolidating and Amending Bill, see Papers relating to 
the Cantonments Act, 1910, and the Whipping Act, 1909; see notos in Leg. 
Dep. Pro., August, 1910, Nos. 35—45 at pp. 11-12, 
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After a Bill haa been reported npou by a Select Committee, tbe Report 
should be circulated to the jVfembers of the Executive Council and brought 
before a meeting of that Council before it is taken into consideration by the 
Legislative Council. See the order contained in danse (&) of the Memo- 
randum of the 20th Septr,, 1911, quoted in the notes to r. 19 of the !Rules of 
Business, ante. 

For form of Report of Select Committee, see App. XIT, No. 18, 

26. The Secretary shall cause every report of a Select Printing and 
Committee to he printed^ and shall send a copy of such 

report to each Member, and shall cause the report, with the 
amended Bill, to be published in the Gazette of India. 

If any Member present is unacquainted with English, 
the Secretary shall also, if requested, cause the report to be 
translated into Hindustani for his use. 

The word present is probably meant to indicate general attendance 
during the current Session of tbe Council, and not ijreseuce at any particular 
meeting. 

27. The report of the Select Committee on a Bill shall Presentation 
be presented to the Council by the Member in charge of R^^ports. 
the Bill, and shall be taken into consideration by the Council 

as soon as conveniently may be \ but any Member may 
object to its being so taken into consideration when he has 
not been furnished for a week with a copy of tbe report ; 
and such objection shall prevail, unless the President, in 
exercise o£ his power to suspend any of these rules, allows 
the report to be taken into consideration. 

See the notes to rr. 19 and 25 above. It is not usual, but it is sometimes 
convenient, to make a statement when presenting the Report of a Select 
Committee ; but when such a statement is made, it should be merely explana- 
tory, and not of a kind calculated to raise a debate. See' the remarks of 
Sir H. S. Maine (Law Member) quoted in the notes to r. 19 above. Discus^ 
sion on the Rejporl and the Bill ought to he deferred until the motion is 
made that it be taJeen into consideration. 


Fart T . — Consideration and Amendment of Bills. 

28. When a Bill is taken into consideration by the of 

Council, any Member may propose an amendment of such 
Bill. 

Amendments must, therefore, be moved after the motion that the Bill 
be taken into consideration ” is agreed to ; and this holds equally where a 
Member wishes to move without notice. See Proceedings in Council on the 
10th Mai*ch, 1899, in connection with the Currency Notes Forgery 'Bill. 

29- If notice of such amendment has not been sent to i^otice of 
the Secretary at least three days before the meeting of amendments, 
tbe Council at which the Bill is to be considered, any 
Member may object to the moving of the amendment ; and 
such objection shall prevail, unless the President, in exercise 
of his power to suspend any of these rules, allows the amend- 

w.r.'n'l* +/-k li/i vw/\Tria/1 
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The Secretary shall, if time permits^ cause every uotice 
of amendment to be printed^ and send a copy for the informa- 
tion of each Member. 


If any Member present is unacquainted with English, 
the Secretary shall also, if requested, cause every such notice 
to be translated into Hindustani for his use. 


Order of 
amendments. 


Three days* (not dear days*) notice is required by this rule : that is to 
say, the notice must reach the Secretary before 11 a.m. on the third day 
before the meeting. When a notice is received late, it should be accepted, 
but it ought not to bo included in the list of business without the permission 
of the President. It is the practice to issue, with such permission, a revised 
or sux)plementary list including the amendment. 

Occasionally notice of an amendment to be proposed on behalf of the 
Government is given informally in Council, the Member concerned intimat- 
ing that it is intended 'to move such and such an amendment at such and 
such a meeting. See the proceedings in Council in connection with the 
Indian Penal Code and Criminal Procedure Code Bills in 1898. 

An amendment of an amendment may be moved in the course of discus- 
sion, and notice of it is not required. 

The word present** in para. 3 of this rule refers to general attendance 
at the current Session of the Council, and not to presence at a particular 
meeting of that Session. Cf. r. 26, and see the note thereto, 

30. Amendments shall ordinarily be considered in the 
order of the clauses to which they respectively relate. 


Where an amendment of an amendment is moved in the course of dis- 
cussion, the second amendment is put first. If it be lost, the original amend- 
ment is then put. If it be agreed to, the original amendment, of course, falls 
to the ground and is not put at all. 

Amendments should bo put to the Council separately ; they may be 
explained ew hloc, but should not be so voted ui)on — Proceedings iu 
Council on the 20th January, 1899, in connection with the Indian Stamp 
Bill of that year. 

There is nothing in these Rules to prevent an amcudinent which has been 
rejected being moved again. Thus, after the rejection of an amendment 
that clause 34 of the Indian Life Assurance Companies Bill as amended by 
the Select Committee be omitted, the Member in charge of the Bill moved the 
same amendment himself, and the clause was omitted from the Bill. See 
Proceedings of Council relating to the Indian Life Assurance Companies Act, 
1912. 


Submission 
of Bills 
clause by 
clause. 


31. Notwithstanding anything in the foregoing rules, 
it shall be in the discretion of the President, when a motion 
that a Bill he taken into consideration has been carried, 
to submit the Bill or any part of the Bill to the Council 
section by section. When this procedure is adopted, the 
President shall call each section separately, and, when the 
amendments relating to it have been dealt with, shall put 
the question that this section, or (as the case may be) this 
section as amended, stand part of the Bill/^ ' 

It is more correct to speak of the " clauses ** of a Bill and the sections’* 
of au Act. 


Be-publication 32. Any Member may move that a Bill, which has been 
or recommit- amended by tbe Council or by a Select Committee, be re- 
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published or re-committed, and, if the Council so decide, tal of amendea 
the President may order the Bill to be re-published or re- 
committed, as the case may be. 

33. If no amendment be made when a Bill is taken 
into consideration by the Council, the Bill may at orce be 
passed. 

If any amendment be made, any Member may object 
to the passing of the Bill at the same meeting ; and such 
objection shall prevail, unless the President, in exercise of 
his power to suspend any of these rules, allows the Bill to 
pass. 

Where the objection prevails, the Bill shall be brought 
forward again at a future meeting, and may then be passed 
with or without further amendment. 

In connection with the Stamp Bill of 1899, some formal amendments 
were moved and agreed to on the 20th J annary, 1899 j bnt the Member in 
charge voluntarily postponed till next meeting the motion that “ the Bill, as 
amended, be passed.*^ 


l?aTi YL — Passing of Bills and Publication of Acts. 

34. When a Bill is passed by the Council, a copy Authentic a- 
thcreof shall be signed by the President, and, when the tlon and 
Governor General has declared his assent thereto, «uch 
copy shall be signed by the Governor General, and the 
Bill shall be published as soon as possible in the official 
Gazettes, under the signature of the Secretary, as an Act of 
the Governor General in Council. 

Such publication shall be made in the Gazette of India 
in English and in the official Gazettes of the Local Govern- 
ments in English and in such vernacular languages spoken 
in the territories subject to such Governments respectively 
as may be ordered by the Council or directed by the Local 
Government : 

Provided that, when the Act does not apply to the whole 
of British India, it shall be published only in the Gazette of 
India and in the Gazettes of the Local Governments to 
whose territories it applies. 

For form of recording the passing of a Bill and the assent of the Gover- . 
nor General thereto, see App. XII, No. 12, ^ost. 

Publication in Frirl'-h *n tho Gazette of India and in some or all of the 
local ofScial Gazette- is ( Subject to the arrangements for trans- 
lation in the Legislative Department of the Government of India, which 
will be referred to later on, tho question of translation into the vernacnlar 
is left to the discretion of the Local Governments concerned, x^nleas the 
Council issues express orders on the subject. 

Local Governments are required to furnish to the Legislative Depart- 
ment annual statements regarding the publication and translation of Acts 
in the form given in App. XII, No. 20, fosi. 
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As to the arrangentents made for the translation and transliteration 
* of Bills and Acts, ete Legislative Department’s letter No* 2234 — 2246, 
dated the 24th June, 1913, Pros. July, 1913, Nos. 58 — 80. 

Part VII. — Duties of Secretary. 

husinesl 35. At least two days before each meeting of the 

Council, the Secretary shall send to each Member a list o f 
the business to be brought forward at such meeting. 

Subject to the provisions of rule 29, no business shall be 
entered by the Secretary in a list, unless notice thereof has 
been given, to him at least three days before the meeting of 
the Council to which the lists relate : 

Provided that business may be added to the list at any 
time before a meeting under the special orders of the 
President. 

The practice is to circulate, about a week before each meeting of 
Council, a memorandum of the list of business to be brought forward at 
such meeting. In accordance, as far as possible, with any suggestions that 
may be received in time, the list is revised and submitted to the Governor 
General for approval on the third day preceding the date fixed for the meet^i 
ing. On the Governor General’s orders the final list is then prepared and 
notified to all the Members attending during the current Session. 

As to late notices of amendments, see the notes to r. 29 above. 

On the day before each meeting a spare set of the relevant papers, 
together with a copy of the list of business, should he sent to each Member 
who is to make any motion included iu the list— see Leg. Dep. Office Order, 
dated the Slst January, 1902. 

Preparation of 36. The Secretary shall keep a journal, in which, all the 
Journal. Proceedings of the Council shall be fairly entered. 

The journal shall be submitted after each meeting to the 
President for his confirmation and signature, and, when so 
signed, shall be the record of the proceedings of the Council. 

The Journal has been ffiscontinued, 

Report of 37. The Secretary shall also cause to be prepared a full 

proceedings. I'^poxt of the proceedings of the Council at each of its 
meetings, and publish it in the Gazette of India as soon as 
practicable. He shall send a copy of such report to each 
Member and also to the Permanent Under-Secretary of State 
for India. 

Por form of full report, see the example reproduced in App. XII, No. 19, 

post. 

Other duties 38. In addition to the other duties specially required by 
of Secretary, these rules, it shall be the duty of the Secretary — 

Firsts to draft all Bills originated by the Government of 
India, the Statements of their Objects and 
Reasons and the Reports of the Select Com- 
mittee to which such Bills are referred ; 
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24 and 25 
Viet., c. 67. 


Second^ to take charge of the copies of the Bills signed 
by the Governor General and of all the other 
records of the Council; 

TMrcli to keep the books of the Council ; 

Fourth^ to keep a list of the business for the time being 
before the Council ; 

Fifths to superintend the printing of all papers printed 
in pursuance of these rules ; 

Sixths to assist the Council and all Committees in such 
manner as they may direct ; 

Seventh) to send to the Secretary of the Department 
to which the Bill pertains any Bill which an 
Additional Member has obtained leave to intro- 
duce under rule 16 ; 

FigJiih, to examine all Bills deposited by Additional 
Members, and report to the President on those 
which contain clauses trenching on subjects 
coming within section 19 or section 2£ of the 
Indian Councils Act, 1861 

Finth^ to write all letters which the Council or the 
President, or any Select Committee, or the Law 
Member directs to be written. 


For form of list of pending 'business, set App. XII, No. 21, 'posi* The 
list is revised and re-issued from time to time, copies being supplied to ali 
the Members. A confidential statement showing what Bills have been 
prepared in the Legislative Department unofficially and are still under con- 
sideration has lately been added to the copies supplied to the Members of 
the Executive Goveinment only* 

39. It shall he the duty of the Secretary to cause to be Translaticn, 
translated into Hindustani, Bills, Statements of Objects and 
Eeasons, Eeports of Select Committees, and amendments 
of Bills, to cause papers to be explained to Members un- 
acquainted with English, and otherwise to assist them in 
such manner as they may require. 

Important Bills are always, unless time does not permit, translated into 
Urdu and transliterated into Hindi by the Legislative Department for cir- 
culation. As to translation see notes to r, 34, above. 


Fart VIII. — Miscellaneous. 

40. Strangers may he admitted into the Council Cham- Admission 
her during the sittings of the Council on the order of the strangers. 
President. Application for order of admission is to he made 
through a Member to the Secretary at least two days before 


' Printed in Appendix I, ^ost. 
ment of India Act, 1915, ante. 


See now ss. 65 and 67 of the Govern- 
N % 
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the meeting, and the order, if made, shall be sent to such 
Member. 


It is not tlie practice to trouble tbe President for orders on such appli- 
cations 5 but the Secretary disposes of them himself, and issues tickets to as 
many applicants as is possible with due regard to the exigencies of space. 

As to the dress of Indian gentlemen attending as visitors, see Legisla- 
tive Department’s Miscellaneous Register No, 345 of 1903. 


Withdrawal 
of strangers. 


Publication 
and sale of 
papers. 


Dropped 

Bills. 


41. The President, on the motion of any Member, may 
direct at any time during a sitting of the Council that 
strangers shall withdraw. 

42. Any paper relating to any measure before the 
Council may be published by order of the President. 

Copies of papers so published shall be sold at such rate 
as may be fixed by the Secretary. 

43. Any Bill respecting which no motion has been made 
in the Council for two years may, by order of the President, 
be removed from the list of business. 


Suspension of 
rules. 


This rule should be systematically enforced in accordance with the 
views expressed in the Executive Council on the 20th July, 1900-— Jee Leg. 
Dep. Misc, Pile Register No. 236 of 1901. 

Unless this course be taken, a motion for leave to withdraw a Bill is 
reqiaired. the Proceedings in Council on the Ist July, 1897, in connec- 
tion with the Burma Municipal Bill of that year. 

44. The President, for suflScient reason, may suspend 
any of the foregoing rules. 

In practice the President never acts suo motu under this rule : he is 
always moved to do so when suspension is desired. In this connection, see 
the Introductory note to Pt. Ill, ante. 


In connection with the reporting of speeches, the follow- 
ing procedure is observed — Members are requested to make 
over to the Secretary or to the oflBcial reporter a copy 
(preferably the copy actually used at the meeting) of every 
speech delivered by them in the Legislative Council which 
may have been previously printed, typed or written. Should 
the public press require a copy of any such speech, the 
Legislative Department arranges to supply it as early as 
practicable. 

So much of the draft of the ojBBcial report ox each meeting 
of Council as concerns a speaker at the meeting is sent to 
him with the following notice printed on a red, (or urgent) 
slip : — 

“ The report of tbe debate goes to press on at 

r. M., and this proof is submitted in order that tbe Hon’ble Member 
may, if be desires, bave an opportunity of correcting it.^’ 
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BUIiES POR THE DISCUSSION OF THE ANNUAL 
FINANCIAL STATEMENT IN THE INDIAN 
LEGISLATIVE COUNCIL.^ 

The following rules were made by the Governor General^ in Counci^ 
with the sanction of the Secretary of State in Council under^ section 6 of 
the Indian Councils Act, 1909 (0 Edw. 7, c. 4) on the ISth November 
1909.3 Xhe rules were recently amended and the amendments have been in- 
corporated. 

Government of Indians Despatch, Home Department, Public No. 21^ 
dated 1st October, 1908, paragraphs 61 — 65, 73 and 74 and Lord Morley's 
Despatch, Confidential, Public No. 193, dated 27th November, 1908, para- 
graph 31 and Home Department Resolution, Public No. 4213, dated 15€h 
November, 1909, Cfazette oj Itidia^ 1909, Pt. I,p. 1609, paragraph 20, may 
be referred to. As to the decent amendments made in 1918, see Government 
of India’s Despatch, Leg. Di*p. No. 11, dated 16tli November, 1917, A Pros. 
December 1917, No. 8 and March, 1918, ‘Nos. 3 — 8 ; ^ce^also Notfn. No. 14, 
dated 7th February 1918, in Gazette of India^ 1918. 


Definitions. 


1 . In tliese rules — 

(1) President means — 

(«) the Governor General^ or 

{b) the President nominated by the Governor Gene- 
lal in Council under section 6 of the Indian 
Councils Act^ 1861^^ or 

(c) the Vice-President appointed by the Governor 
General under section 4 j of the Indian Coun- 
cils Act, 1909^j or 

{cl) the Member ai>x>ointed to preside under rule 

^ 7 ; 

As to ibo President see now s. 64 (3) of the Governmeut of India Act, 
1915, ante. Those provisions of s« 6 of the Indian Councils Act, 1861, 
which related to the appointment of a President during the Governor 
General’s abseiue in any other x)art. of India have not been rcpioduccd by the 
Act of 1915 — see note to s. 42 of that Act, ante. 

As regards the Vice-President and the Senior Ordinary Member of 
Council, see ss. 38, 42 and 64 (3) of the Act of 1915 ante and the notes 
thereunder. 

(2) Member in charge means the Member o£ the 
Council of the Governor General to whom is allottee the 

^ The Legislative Council of the Governor General is referred to in the 
Government of India Act, 1915, as the Indian Legislative Council — see s. 63, 

AS 

2See now s. 67 (3) of t\m Governmeut of India Act, 1915, ante. 

3 See Notification No. 23, dated 15th November, 1909, in Gazette of 
India Extraordinary, dated the 15th November, 1909, p. 436. 

Printed in Appendix I, 
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business of the Department of the Government of India 
to which the subject under discussion belongs, and includes 
any Member to whom such Member in charge may delegate 
any function assigned to him under these rules ; 

(3) Finance Member means the Member in charge 
of|the Finance Department of the Government of India ; 

(4) ^ Secretary means the Secretary to the Government 
of India in the Legislative Department, and includes the 
Deputy Secretary and every person for the time being exer- 
cising the functions of the Secretary ; 

(5) ^ Financial Statement means the preliminary finan- 
cial estimates of the Governor General in Council for the 
financial year next following ; and 

(6) Budget means the Financial Statement as finally 
settled by the Governor General in Council. 

For definitions of financial year’^ ^ecs. 22 of the Interprelation 
Acts 1889 (52 & 53 Yict., c, 63), and s- 3 (19) of the General Clauses Act 
1897 (X of 1897). 


A. — The Financial Statement. 

General order o/ discmsio7i> 

2. (1). On such day as may be appointed in this behalf 
by the Governor General, the Financial Statement with an 
Explanatory Memorandum shall be presented to the Council 
every year by the Finance Member, and a printed copy shall 
be given to every Member. 

(2) No discussion of the Financial Statement shall be 
permitted on such day. 

tt will he oheerved. that the Explanatory IMetnorandum is not a part of 
definition of Financial Statement^’ in rule 
1 (6), See notes under rule 3, below, 

such later day as may be appointed in this 
behalf by the Governor General, the first stage of the dis- 
cussion of the Financial Statement in. Council shall com- 
mence. 

(*2) On this day, after the Finance Member has stated 
any changes in the figures of the Financial Statement which 
circumstances may since have rendered necessarv and has 
made any explanations of that Statement which he may 
1 ^ general discussion of the Financial Statement 

shall take place. 

(3) At such discussion any Member shall be at liberty to 
ofter any observations he may wish tojmake on the Statement 



:&ULES 4*011 DISCUSSION OP ANNUAL FINANCIAL STATEMENT. 193 


as a whole, or on any question of principle involved, but 
no Member shall be permitted to move any resolution nor 
shall the Statement be submitted to ithe vote of the Council. 

(4*) The Finance Member shall have a general right of 
reply at the end of the discussion. 

(5) It shall be open to the Pre^sident, if he thinks fit, to 
prescribe a time limit for speeches. 

For the origin of the division into staares of the ciscns-sion, see Mr. (Sir 
W.) Meyer’s note of 26th May, 1909, paragraph 30, Finance Dep. Accounts, 
and Finance, A. Pro. April, 1910, Nos. 185 to 239. The first stage of the 
discussion usually commences about a week after the presentation of the 
Financial Statement. JSee Despatch, Home Dep., Public No. 21, dated 1 st 
October, 1908, paragraph 63. 

When the rules were amended in 1918, the discussion was divided int'» 
three stages instead of two (A Pros. Deer. 1917, No. 8 and March, 1918 
Nos. 3-8). 

3 A. (1) On such day after the general discussion of the 
Financial Statement, as may be appointed in this behalf by 
the Governor General, the second stage of the discussion of 
the Financial Statement shall commence. 

(2) On this day any Member shall be at liberty to move 
any resolution entered in his name in the list of business 
relating to any alteration in taxation, any new loan, or any 
additional grant to Local Governments, proposed or men- 
tioned in such Statement or Explanatory Memorandum ; and 
the Council shall thereupon proceed to discuss each such 
resolution in the manner hereinafter prescribed. 

Copies of all RcEolutions, as soon as they are received, arc sent to the 
Fiuance Department 5 the other Executive Departments are supplied with 
copies of such of the Resolutions as relate to subjects which belong to them, 
respectively. 

Buies 5 to 20 and 24 to 28 apply to the discussion of these Rosolu- 
tions. 

The ruling of His Excellency the President (Lord Hardinge) that 
** the communication to the press of questions which have net received the 
President’s sanction is rcgaided as a serious men sure and a broach of pri- 
vilege ” (Leg. Dep. Pro. A March, 1911, Nos. 190 and 191) is 'probably appli- 
cable also to the case of a Resolution, 

4. (1) The third stage of the discussion of the Finan- 
cial Statement shall commence as soon as may he after 'all 
the resolutions which may be moved as aforesaid have been 
disposed of. 

(2) In this stage each .head or group of heads specified 
in the statement contained in the Schedule apj)ended to 
these rules as being open to discussion, shall bo considered 
separately according to sucli grouping as the Member in 
charge may determine. 

(3) The consideration of a particular head 6t group^ of 
ads shall be introduced by the Member in charge with 
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sucb explanations, supplementing the information contained 
in the Financial Statement, as may appear to him to be 
necessaiy. 

(4h) Any Member shall then be at liberty to move any 
resolution relating to any question covered by any such head 
or group of heads which may be entered in his name in the 
list of business, and the Council shill thereupon proceed to 
discuss every such resolution in the manner hereinafter pre- 
scribed. 

The Resolutions must be such as arc permissible under rule 6 , and must 
bo framed in accordance with rule 65 notice of every Resolution must be 
given as required by rule 7 . 

As regards the propriety of communicating to the x)i*css any proposed 
resolution j see last paragraph of notes under rule 3 above. 


Subjects excluded from discussion, 

5* No discussion shall be permitted in regard to any 
of the following subjects, namely : — 

{a) any subject removed from the cognizance of the 
Legislative Council of the Governor General by 
’section 22 of the Indian Councils Act, 1861 ; or c^67 

(6) a!iy matter affecting the relations of His Majesty^s 
Government or of the Governor General in 
Council with any Foreign State or any Native 
State in India ; or 

(c) any matter under adjudication by a Court of Law 
having jurisdiction in any part of His Majesty's 
Dominion B. 

With reference to rule 5 {a) see note under rule 3 (a) of the Mules for 
the Miseussion oj waiters of General Muhlic Interest, post. 

The Government of a British Colony is not a Foreign Stale. 8ea notes 
under rule 3 of the Mules for the Discussion of matters of General Mublic 
Interest, iiost. 


Resolutions. 

6. No resolution shall be moved which does not comply 
with the following conditions, namely : — 

{a) it shall be in the form of a specific recommendation 
addressed to the Governor General in Council ; 

(5) it shall be clearly and precisely expressed and shall 
raise a deBnite issue j 


^ Printed in Appendix I, ^ost. See now s. 65 (2} of the Government of 
India Act, 1915, ante. 
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(<?) it shall not contain arguments, inferences, ironical 
expressions or defamatory statements, nor shall 
it refer to the conduct or character of persons 
except in their official or public capacity ; 

(^) it shall not challenge the accuracy of the figures of 
the Financial Statement ; and 

{e) it shall he directly relevant to some entry in the 
Financial Statement or Explanatory Memo- 
randum. 

As regards rule 6 (e) see note under rale 13 below. 

7. A Member, who wishes to move a resolution, shall 
give notice in writing to the Secretary at least two clear 
days before the commencement of the stage of the discus- 
sion to which the resolution relates, and shall, together with 
the notice, submit a copy of the resolution which he wishes 
to move. 

8. The President may disallow any resolution or part of a 
resolution without giving any reason therefor other than 
that in his opinion it cannot he moved consistently with the 
public interests, or that it should be moved in the Legislative 
Council of a Local Government. 

A proposed resolution not complying with the provisions of rule 3A(2) or 
4 (2) as the case may be, and of rales 5 and 6 is out :of oi’dor and there is 
inherent power to disallow it. See Mr. Maepherson^s note, dated 30th 
Beptember, 1911, in Leg. Lep. Official Diary No. 2275. 

It will be observed that there is no express provision for the amendment 
of resolutions under these rules 5 the omission which was deliberately made is 
due no doubt to the fact that, owing to the shortness of the notice on which 
these resolutions have to be dealt with, it would not ho practicable to have 
them amended. But notices of amendments are accepted and amendments 
arc dealt with in the same way as resolutions. 

9. (11 No discussion in Council shall be permitted in 
respect of any order of the President under rule 8. 

(2) A resolution that has been disallowed shall not be 
entered in the proceedings of the Council. 

10- Eesolutions admitted by the President shall be 
entered in the list of business in such order as he may direct. 

Discussion of Desoluiions* 

lOA. (1) A Member in whose name a resolution appears 
on the list of business shall when called on, either — 

{a) withdraw the resolution, in which ease he shall 
confine himself to a mere statement to that 
effect ; or 

(J) move the resolution, in which case he shall com- 
mence his speech by a formal motion in the 
terms appearing on the list of business. 
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(2) If the Member when called on is absent, the resolu- 
tion standing in his name shall be considered to have been 
withdrawn. 

The objccb of this rule is to prevent n Member, who intends to with* 
draw a resolution, from first exprersing his views on its subject matter by 
way of preliminary observations and then withdrawing it before he sits down, 
thus depriving other Members of all opportunity of criticizing his remarks. 
Cf, rule 14, below. 

11. (1) After the mover of a resolution has spoken, other 
Members may speak to the motion in such order as the 
President may direct, and thereafter the mover may sj)eak 
once by way of reply. 

(2) No Member shall speak more than once to any motion 
except with the permission of the President for the purpose of 
making an explanation : 

Provided that the mover may speak in reply and the 
Member in charge may submit any linal observations which 
he may wish to make. 

The intention of this rule, which should be road with r. 15, is that, 
subject to the right of the President under rule 1 5 to address the Council 
before putting a question to the vote, the Member in charge should have the 
last word in every case. Leg. Dop. U. O. 490 of 1911. The wording of the 
rule was recently amended to make the intention clearer. 

12. No spoech shall exceed fifteen minutes in duration : 

Provided that the mover of a resolution, when moving 

the same, the Member in charge when sx'caking for the first 
time, and with, the permission of the President, any other 
Member may sjpeak for thirty minutes. 

Under the Proviso the President may allow any Meu'bcr to speak for 
thirty minutes in cases where he corsiders fifteen minutes insufficient. 

13. The discussion of a resolution shall be limited to the 
subject of the resolution, and shall not extend to any matter 
as to which a resolution may not be moved. 

The intention and effect of this rule read with rule 6 (e) is to restrict the 
discussion to genuine financial questions and not to permit Resolutions to bo 
inoyed under these rules for the purpose of airing general grievances 5 but no 
rigid line can be drawn between a bondjide discussion of a question directly 
relevant to some entry in the Pinancial Statement or the Explanatory Memo- 
randum, and a discussion of matters of any other character, and in every case 
the decision must be left to. the discretiou of the President. See Leir Den 
U. O. 490 of 1911. ^ 


14. (1) A Member who has moved a resolution shall not 
Tvitlidra-w the same except by leave of the Council. 

(3) No discussion shall be permitted on a motion for 
leave to withdraw except with the permission of the 
President. 


Tbe object is to prevent the movelr from speaking fully 
and then withdrawing it without any further discussion, 
above* 


on bis Resolution 
Cf, rule 10 A, 
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15. When^ in the opinion of the Freyident^ a resolution 
has been sufficiently discussed, he may close the discussion 
hv calling upon the mover to reply and the Member in 
charge to submit any final observations which he may wish 
to make ; 

Provided that the President may in all cases address the 
Council before putting the question to the vote. 

See note under rule 11 above, 

16. W^hen any resolution involving several points has 
been discussed, it shall be in the discretion of the President to 
divide the resolution and put each or any point separately to 
the vote as he may think fit. 

The President may divide a Resolution into parts only for the purpose 
of putting each part to the vote separately. It is not the intention that a 
Resolution should he disctissed in parts separately. 

17. (1) Every question shall he resolved in the affirma- 
tive or in the negative according to the majority of votes. 

(2) Votes may bo taken by voices or by division, and 
shall be taken by division if any Member so desires. 

(3) The President shall determine the method of taking 
votes by division. 

The President has, if necessary, a casting vote, see the Government of 
India Act, 1915, s. 64, ante, 

18. (1) The President may assign such time as with due 
regard to the public interest he may consider reasonable for 
the discussion of resolutions or of any particular resolution. 

(2) Every resolution which shall not have been put to the 
vote within the time so assigned shall be considered to have 
been withdrawn. 

Under this rule the President may reserve any meeting or meetings for 
the discussion of resolutions or any particular resolution, and if the resolution 
or resolutions set down for any meeting or meetings is not or are not reached, 
suh-rule (2) applies, i.e,, the resolution or resolutions are considered to have 
been withdrawn, Cf, rule 23 of the Rules for discussion of matters of General 
Public Interest, jpost, 

19. Every resolution, if carried, shall have effect only 
as a recommendation to the Governor General in Council. 

20. (1) When a question has been discussed at a 
meeting of the Council, or when a Resolution has been 
withdrawn under rule 141, no resolution raising substantially 
the same question shall be moved within one year. 

(2) W hen a resolution has been disallowed under rule 8^ 
no resolution raising substantially the same question shall be 
moved daring the same Session. 

B. — The Budget. 

21. (1) On or before the 24th day of March in every 
year the Budget shall be presented to the Council by the 
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Finance Member, wbo sball describe the changes that 
have been made in the figures of the Financial Statement, 
and shall explain why any resolutions passed in Council 
have not been accepted. 

(2) A. printed copy of the Budget shall be given to each 
Member. 

(3) No discussion of the Budget shall be permitted nor 
shall it be submitted to the vote of the Council, but the 
President may make such observations in regard thereto as 
he may consider necessary. 

C. — General. 

22. (1) Every Member shall speak from his place, shall 
rise when lie speaks and shall address the chair. 

(2) At any time, if the President rises, any Member 
speaking shall immediately resume his seat. 

23. (1) Any Member may send his speech in jprint to 
the Secretary not less than two clear days before the day 
fixed for the discussion of a resolution, with as many copies 
as there are Members, and the Secretary shall cause one of 
such.co]3ies to be suj)plied to every Member. 

(2) Any such speech may, at the discretion of the Presi- 
dent, he taken as read. 

This rule by its wording is applicable only to speeches on resolutions. 
There would, however, be no objection to a Member {sending in copies of his 
speech on tJic general discussion ot the Financial Statement under rule 3(2), 
or to the President allowing such a speech to be taken as read. 

24. (1) The President shall preserve order, and all j)oints 
of order shall be decided by him. 

(2) No discussion on any point of order shall be allowed, 
unless the President thinks fit to take the opinion of the 
Council thereon. 

(3) Any Member may at any time submit a point of 
order to the decision of the President. 

(4) The President shall have all powers necessary for the 
purpose of enforcing his decisions. 

25. The Governor ,General may appoint a Member of 
the Council to preside in his place, or in that of the Vice- 
President, on any occasion on which the Financial Statement 
or any portion thereof is discussed in the Council. 

This rule was made in exercise of the power conferred by section 5 (2) 
of the Indian Councils Act, 1909 (9 Edw. 7, c. 4). See now s. 67 (3) of the 
Government of India Act, 1915, ante. 

26. The President, for sufl3.cient reason, may suspend any 
of the foregoing rules. 
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THE SCHEDULE-co«^<?. 

Heads open to or excluded from discussion under rule 4— contd. 

Ritbhub. Expenditure, 


300 
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RULES EOR THE DISCUSSION OP MATTERS OP 
GENERAL PUBLIC INTEREST IN THE INDIAN 
LEGISLATIVE COUNCIL. 

The following rules were made by the Governor General in Council 
with the sanction of the Secretary of State in Council under’ section 5 of 
the Indian Councils Act, 1909 (9 Edw. 7, c. 4) on the 15th November, 1909^. 

Government of Indians Despatch, Home Department, Public No. 21, dated 
1st Octobei', 1908, paragraphs 57, 68 and 59, and Lord Morley^s despatch. 
Confidential, Public, No 193, dated 27th November, 1908, paragranbs 
27, 28 and 29 and Home Department Resolution. Public No. 4213, dated 
16th, November 1909, G^azette of India, 1909, Part I, page 1909, xiaragraph 
20, may be read. 

The rules were recently amended under s. 67(3) of the Government of 

India Act, 1915, and the amendments have been incorporated see Leer. Den, 

A Pros. Deer. 1917, No. 8 and March, 1918, Nos. 3-8. 


Definitions, 

1 . In these rules — 

(1) President means — 

{a) the Governor General^ or 

(5) the President nominated by the Governor General 
in Council under section 6 of the Indian Councils 
Act, lSei,3 or 

(c) the Vice-President appointed by the Governor 
General under section 4 of the Indian Councils 
Act, 1909,^ or 

{(i) the Member appointed to preside under rule 27 ; 

As to the President see the note under r, 1 of the Financial State- 
ment Rules, ante. 

As regards the Fice-President and the Senior Ordinary JMember of 
Council, see ss. 38, 42 and 64(3) of the Act of 1916, a?2.^e, and the notes 
theie under. 

(2) Member in charge means the Member of the 
Council of the Governor General to whom is allotted the 
business of the Department of the Government of India to 
which the subject under discussion belongs, and includes any 
Member to whom, such Member in charsre may delegate any 
function assigned to him under these rules; and 


^ See now s. 67 (8) of the Government of India Act, 1916, ante. 

2 See Notification No. 24, dated 16th Novomber 1909, in Gazette of 
India, Extiaoi*dinary, dated 15th November, 1909, p. 441. For recent 
amendments see Notfn. No. 15, dated 7fch February, 1918 in Gazeitee of 
India of that date. 

Printed in Appendix I, lost. 
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(8) Secretary means the Secretary to the Government 
of India in the Legislative Department, and includes the 
Deputy Secretary and every person for the time being exer- 
cising the functions of the Secretary. 


Matters open to discussion. 

2- Any matter of general public interest may be discussed 
in the Council subject to the following conditions and re- 
strictions. 

3- No such discussion shall be permitted in regard to any 
of the following subjects^ namely : — 

\a) any subject removed from the cognizance of the 
Legislative Council of the Governor General by 
^section 23 of the Indian Councils Act, 1861 ; or 

(i) any matter affecting the relations of His Majesty 
Government or of the ^Governor General in 
Council with any Foreign State or any Native 
State in India ; or 

(c) any matter under adjudication by a Court of Law 
having Jurisdiction in any part of His Majesty 
Dominions. 

It Las been proposed to add to clause (a) so to bring within its 
scope repeals and alterations of the Council Regulations or of the Rules 
Budget Discussion, Di'^cussion of matters of Public Interest or the ashing 
of Questions, which are expressly excluded from the cognizance of the Council 
by s. 63 (6) and (7) and s. 67 (3), respectively. 

The mere fact that a suhioct is one on. which, by reason of section 22 of 
the Indian Councils Act, 186i {now s 65 of the Government of India Act, 
1915 ante), the Legislative Council cannot legislate does not bring the 
subject within the scope of rule 3 (a) which has been held to refer only to 
cast 3 where there is a proposal necessitating legislation to give it effect. 
Where, therefore, no legislation need be undertaken if the Resolution is 
adopted by the' Council, owing to the fact that the legislation necessary to 
■^ivo effect to the resolution has already been undertaken, rule 3 (a) would 
not bar discussion of tbe resolution by reason of the fact that if legislation 
had been necessary, it would not ba^e been within the cognizance of the 
Council to undertake it — Leg, Dop. Pro. February, 1911, Nos. 49 — 66 5 see 
also ihid Nos. 1 — 6. This view was confirmed in 1917 — B. Pros. Octr. 1917, 
Nos. 62 — 53. A proposal which has for its object the laying down of a 
parLicular procedure (e.y., previous consultation with Legislative Council, 
or previous publication of schemes to that Council) to he followed by the 
Government in any branch of the administration involves the partial 
suspension, at least for a time, of the executive authority of Government 
and as such:affects section 39 of the Government of India Act, 1833 {see now 
s. 33 of the Government of India Act, 1915, ante), which vests the superin- 
tendence, direction and control in the Government of India, and therefore 
falls within the terms of rule 3 (a) Leg, Dep. Pro, March 1912, Nos. 
104— "108, 


^ Printed in Appendix I, ^ost. See now s, 66 (2) of the Government of 
India Act, 1916, 
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As to tlie meanings of the word "affecting’^ in a, 65 (2) of the Government 
of India Act, 1916, and the interpretation pf r. 3 (al, see B Pros., Octr. 19l7, 
Nos. 62-63. 

The Government of a British Colony is not a Foreign State. See Leg. 
Dep. B Pro., March, 1910, Nos. 144 to 148, 


Resolutions^ 

4- Subject to tbe restrictions contained in rule 3, any 
Member may move a resolution relating to a matter of 
general public interest : 

Provided that no resolution shall be moved which does 
not comply with the following conditions, namely ; — 

[a) it shall be in the form of a specific recommendation 
addressed to the Governor General in Council ; 

{IS) it shall be clearly and precisely expressed, and shall 
raise a definite issue ; and 

(c) it shall not contain arguments, inferences, ironical 
expressions or defamatory statements, nor shall 
it refer to the conduct or character of persons, 
except in their oflBcial or public capacity . 

The recommendation must he one which the Governor General in 
Council may give effect to. See the Law Memher^s note in file Register 
No. Ifc7 of 1911 at page 4. 

5. A Member, who wishes to move a resolution, shall 
give notice in writing to the Secretary, at least fifteen clear 
days before the meeting of the Council at which he desires 
to move the same, and shall, together with the notice, submit 
a copy of the resolution which he wishes to move : 

Provided that the President may allow a resolution to be 
moved with shorter notice than fifteen days, and may, in any 
case, require longer notice, or may extend the time for moving 
the resolution. 

This rule is not construed as entitling* a Memher to have his Resolution 
put down for any particular meeting. The rule should bo read with rule 
23, below — see Deposit Pros. April, 1918, No. 20. 

An adjourned meeting is a separate meeting within the meaning 
of this rule. Thus a notice which is short hy just one day for a meeting 
would be in time for the meeting held on the next following day it the 
meeting happens to be adjourned hy reason of the business on the list 
not having been finished, A fresh list of business including the resolution 
may be issued for the adjourned meeting. See file Register No. 188 of 
1911. 

As soon as notice of a resolution is 3*ecelved, a copy of the resolution 
with the notice is communicated confidentially to the Members of the 
Executive Council and the Private Secretary to the Viceroy. 

6 . (1) The Secretary shall submit every resolution of 
which notice has been given to him in accordance with rule 5 
to the President, who may either admit it or, when any 

o 
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resolution is not framed in accordance with rule 4, cause it to 
be returned to the Member concerned for the of 

amendment. 

(2) If the Member does not, within such time as the 
President may fix in this behalf, resubmit the resolution duly 
amended, the resolution shall be deemed to have been with- 
drawn. 

Ev-ery resolution of which notice has been given to the Secretary 
whether in due time or not, is submitted to the President who has power 
under the proviso to rule 5 ito admit a resolution although the notice is 
shorter than what is required by the rule. 

Where a proprsed resolution does not comply with some provision of 
rule 4, and the defect can be removed by amendment, the usual practice 
is for the Secretary to communicate w»th the Member suggesting necessary 
amendments, and asking him whether he accepts the amendments. 

Every resolution wUh the Legislative Department's remarks thereon 
is sent for consideration as an executive measure to the Department to 
which the subj sot-matter of the Resolution belongs, and after re'-urn from 
that Department is submitted to His Excellency the President for 
orders- In important cases the Executivxi Department concerned submits 
the resoluliou to the Governor General under the Rules of Business, and 
the matter may then, under the Governor GeueraPs order, he brought 
up before and considered in Council before the file is returned to the 
Legislative Department ; in such cases if the Older on the file may he 
read as including an order by His Excellency either admitting or disallow- 
ing the Resolution, it is considered unnecessary to submit it agai n to 11 is 
Excellency under this rule. See Leg. Dei). Pi os. March, 1912, Noi. 1 — 4, 
and 6 — 11- 

The two alternatives of admitting the Resolution and returning it 
for amendment which are mentioned in rule 6 (1) are evidently not meant 
to be exhaustive. The obvious intention of rules 3 and 4 is that the 
President has power to disallow a Resolution which offends against either 
of those rules. See Leg. Dep. Pros., March, 1912, Nos. 104 — 108, for cases 
of Resolutions disallowed under rule 3 (a) 5 see also notes under rule 7 of 
Qziesfion Mules^ post. 

When the President has given bis ruling on a resolution, no applica- 
tion for re -consideration of the ruling will be entertained. See the orders 
of His Excellency the President on Mr, Mudholkar^s memorial for the 
re-consideration of an order disallowing a Resolution. See Leg. Dep. B. Pro., 
March, 1912, Nos. 3-4. 

7 . The President may disallow any resolution or part of 
a resolution without giving any reason therefor other than 
that in his opinion it cannot be moved consistently with the 
public interest, or that it should be moved in the Legislative 
Council of a Local Government. 

8 . (1) No discussion in Council shall be permitted in 
respect of any order of the President under rule 6 or rule 7. 

([ 2 ) A resolution which has been disallowed shall not be 
entered in the proceedings of the Council . 

9 . Resolutions admitted by the President shall be entered 
in the list of business for the day in the order in which they 
are received by the Secretary : 
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Provided that the President may give priority to any 
resolution wliich. lie may consider to be ot urgent pub lio 
interest, or postpone the moving of any resolution. 

As soon as a resolution is admitted circulars are issued by tlio Seci^tary 
to all Additional Members of tbe Council informing them of the exact terms 
of the resolution as admitted. 

The principle underlying the ruling of His E.^ellency ^he President 
(Lord Hardinge) that tbe communication to the Press o± questions winch 
have not received the President’s sanction is regarded as a serious measure 
and a breach of privilege.” — Leg. Hep. Pro. March, « 

has also been applied to the case of a Resolution— ‘See B, Pros., Septr. 1916, 
Nos. 143 — 145, and Nov. 1917, No. 25. 


JDisczission of Resolutions. 

10 . The discussion of resolutions shall take place after 
all the other business of the day has been concluded. 

lOA. (1) A Member in whose name a resolution appears 
on the list of business shall, when called on, either — 

(rt) withdraw the resolution, in which case he shall 
confine himself to a mere statement to that 
effect ; or 

(5) move the resolution, in which case he shall com- 
mence his speech by a formal motion in the terms 
appearing on the list of business. 

(3) If the Member when called on is absent, the resolu- 
tion standing in his name shall be considered to have been 
withdrawn. 

Tbe object of this rule is to prevent a Member who intends to withdraw 
a resolution, from first expressing his views on it by way of preliminary 
observations and then withdrawing it, thus depriving other Members of all 
opportunity of criticising his remarks. Cf. rule 18, helow^ 

11 . (1) After the mover of a resolution has spoken, 
other Members may speak to the motion in such order as the 
President may direct, and thereafter the mover may speak 
once by way of reply. 

(3) No Member shall speak more than once to any 
motion, except, with the permission of the President, for tli(^ 
purpose of making an explanation ; 

Provided that the mover may speak in reply and the 
Member in charge may submit any final observations which 
he may wish to make. 

See notes under rule 11 of the Financial Statement Buies, ante, and r. 19 
below. 

12. No speech, except with the permission of the Presi- 
dent, shall exceed fifteen minutes in duration : 

Provided that the mover of a resolution, when moving 
the same, and the Member in charge, when speaking for the 
first time, may speak for thirty minutes. 

o ^ 
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13. (1) "Every Member shall speak from his place^ shall 
rise when he speaks, and shall address the chair. 

(2) At any time, if the Pi'esident rises, any Member 
speaking shall immediately resume his seat. 

14. (1) Any Member may send his sj)eech in print to the 
Secretary not less tlian two clear days before the day fixed 
for the discussion of a resolution, with as many copies as 
there are Members, and the Secretary shall cause one of such 
copies to be supplied to each Member. 

(2) Any such speech may, at the discretion of the Presi- 
dent, be taken as read. 

15. The discussion of a resolution shall be limited to the 
subject of the resolution, and shall not extend to any matter 
as to which a resolution may not be moved. 

16- When a resolution is under discussion, any Member 
may, subject to all the restrictions and conditions relating to 
resolutions specified in rules 8 and 4 , move an amendment to 
such resolution ; 

Provided that an amendment may not be moved which 
has merely the effect of a negative vote. 

17. (1) If a copy of such amendment has not been sent 
to the Secretary at least three clear days before the day 
fixed for the discussion of the resolution, any Member may 
object to the moving of the amendment ; and such objection 
shall prevail unless the President, in exercise of his power to 
suspend any of these rules, allows the amendment to be 
moved. 

(2) The Secretary shall, if time permits, cause every 
amendment to be printed, and send a copy for the information 
of each Member. 

18. (1) A Member "^who has moved a resolution or an 
amendment of a resolution shall not withdraw the same, 
except by leave of the Council. 

(2) No discussion shall be permitted on a motion foj. 
leave to withdraw except with the permission of the President 

See note under rule 14 of the Financial Statement Rules, ante, and 
rule lOA, above. 

19. When, in the opinion of the President, a resolution 
and any amendment thereto have been sufiiciently discussed, 
he may close the discussion by calling upon the mover to 
reply and the Member in charge to submit any final observa- 
tions which he may wish tt> make : 

Provided that the President may in all cases address the 
Council before putting the question to the vote. 

See notes under rule 11, above. 
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20. (1) When an amendment to any resolution is moved, 
or when two or more such amendments are moved, the 
President shall, before taking the sense of the Council thereon, 
state or read to the Council the terms of the original motion 
and of the amendment or amendments proposed. 

(2) It shall be in the discretion of the President to put 
first to the vote either the original motion or any of the 
amendments which may have been brought forward. 

21. When any resolution involving several points has 
been discussed, it shall be in the discretion of the Preside it 
to divide the resolution and put each or any point separately 
to the vote as he may think fit. 

See notes under r. 16 of the Financial Statement Rules, ante. 

22. (1) Every question shall be resolved in the affirma- 
tive or in the negative according to the majority of votes. 

(3) Votes may be taken by voices or by division, and shall 
be taken by division if any Member so desires. 

(3) The President shall determine the method of taking 
votes by division. 


General. 

23. (1) The President may assign such time as, with due 
regard to the public interests, he may consider reasonable 
for the discussion of resolutions or of any particular resolu- 
tion. 

(2) Every resolution which shall not have been put to 
the vote within the time so assigned shall be considered to 
have been withdrawn. 

See note under r. 5 above and under r. 18 of the Financial Statement 
Rules, ante. See also Deposit Pros. April, 1918, No. 20. 

As regards the moving of resolutions during the Simla Session, Extract 
from Despatch, dated 8th June, 1917, in Appendix VII, post. 

24. Every resolution, if carried, shall have effect only as 
a recommendation to the Governor General in Council. 

25. (1) When a question has been discussed at a meeting 
of the Council, or wnen a resolution has been withdrawn 
under rule 18, no resolution or amendment raising substan- 
tially the same question shall be moved within one year, 

(2) When a resolution has been disallowed under rule 7 , 
no resolution raising substantially the same question shall 
be moved during the same Session. 

The application of the provisions of this rule tt) the case of a Resolu- 
tion which has been withdrawn is limited to cases where the withdrawal 
is tinder rule 18, i.e., after the Resolution has been moved. 



208 BULBS FOB DISCUSSION OF MATTEBS OF GEJfEBAL FUBLIO 

INTEBBST. 

26. (1) The President shall preserve order, and all points 
of order shall be decided by him. 

(2) No discussion on any point of order shall be allowed 
unless the President thinks fit to take the opinion of the 
Council thereon. 

(3) Any Member may at any time submit a point or 
order to the decision of the President. 

(4*) The President shall have all powers necessary for the 
purpose of enforcing his decisions. 

27. The Governor General may appoint a Member of 
the Council to preside in his place, or in that of the Vice- 
President, on any occasion on which a matter of general 
public interest is discussed in the Council. 

This rijle was made in exorcise of the power conferred by section 6 (2) 
of the Indian Councils Act, 1909 (9 Edw, 7, c. 4). See now s. 67 (3) of the 
Government of India Act, 1915, ante. 

28. The President, for suflScient reason, may suspend any 
of the foregoing rules. 
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RULES FOR THE ASKINU OF QUESTIONS IN 
THE INDIAN LEGISLATIVE COUNCIL. 

The following rules were made by the Governor General in Council 
with the sanction of the Secretary of State in Council under ^ section 5 of 
the Indian Councils Act, 1909 (9 Edw. 7, c. 4), on the 15th November , 
1909.2 

Government of India’s Despatch, Home Department, Public No. 21 , 
dated 1st October, 1908, paragraph 60, and Lord Morley s despatch. 
Confidential, Public No. 11)3, dated 2^th November, 1908, paragraph 30 
and Home Department Resolution, Publ c No. 4213, dated l5th November, 
1909, Gazette of India, 1909, Part I, page 1609, paragraph 20, may be 
read. 

1. In these rales — 

(1) President means — 

{a) the Governor General, or 

(b) the President appointed under section 6 of the 

Indian Councils Act^ 1861^^ or 

(c) the FVdiS-President appointed by ttie Governor 

General under section 4 of the Indian Councils 

Act, 1909.3 

As to the President” see the note under r. 1 of th3 Financial Statement 
Rules, ante. 

As regards the F■^ce-PrGbident and the Senior Ordinary Member of 
Council see sa. 38, 42 and 64 (3) of the Government of India Act, 1915, ante^ 
and the notes thereunder. 

(2) Member in charge’^ means the Member of the 
Council of the Governor General to whom is allotted the 
business of the Department of the Government of India to 
which the subject of the question belongs, and includes any 
Member to whom such Member in charge may delegate any 
function assigned to him under these rules ; and 

(3) Secretary means the Secretary to the Government 
of India in the Legislative Department, and includes the 
Deputy Secretary and every person for the time being 
exercising the functions of the Secretary. 

2. Any question may be asked by any Member subject 
to the following conditions and restrictions. 


Q c \Printed in Appendix I, postm See now s. 67 (3) of the Governmen'j of 
India Act, 1915, ante. 

2 See Notification Nc 25, dated ISth November, 1909, in O-azefte of 
Xnd/ia Extraordinary, dated 15th Novemher> 1909, p. 444. 

« Printed in Appendix Ij ipost* 
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3. No question shall be permitted in regard to any of the 
following subjects, namely : — 

(a) any matter affecting the relations of His Majesty^s 

Government or of the Governor General in 
Council with any Foreign State or with any 
Native State in India ; or 

(b) any matter under adjudication by a Court of Law 

having jurisdiction in any part of His Majesty^s 
Dominions. 

The Government of a British Colony is not a Foreign State. See notes 
to Rule 3 of the JEt^les for the discussion of matters of G-eneral Public 
Interest^ ante. See also last para, of notes under rule 7, below. 

4. No question shall be asked unless it complies with the 
following conditions^ namely s — 

(a) it shall be so framed as to be merely a request for 
information^ 

(5) it shall not be of excessive length, 

(c) it shall not contain arguments, inferences, ironical 

expressions or defamatory statements, nor shall 
it refer to the conduct or character of persons, 
except in their official or public capacity, and 

(d) it shall not ask for an expression of an opinion or 

the solution of a hypothetical proposition. 

The Intention of rule 4 (a) is that the question should be both in form 
and substance a genuine request for information. See last para, of notes 
under rule 7, helow. 

It has been doubted whether a question setting out an extract con- 
taining defamatory or other objectionable matter from some newspaper 
or other source can on that ground be said to be in contravention of 
rule 4 (o), and in one case a question containing a quotation grossly offen- 
sive to one community was disallowed under rule 8. See B, Proceedings^ 
February, 1911, Nos. 219 — 223. 

5. In matters which are or have been the subject of 
controversy between the Governor General in Council and 
the Secretary of State or a Local Government, no question 
shall be asked except as to matters of fact, and the answer 
shall be confined to a statement of facts. 

See last para, of notes under rule 7, helow, 

6- A Member who wishes to ask a question shall give 
notice in writing to the Secretary at least ten clear days 
before the meeting of the Council at which he desires to put 
the question, and shall, together with the notice, submit a 
copy of the question which he wishes to ask : 

Provided that the President may allow a question to be 
put with shorter notice than ten days, and may in any case 
require longer notice or may extend the time for answering 
a question. 
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This rule should be read with rule 18, "below. It is not construed as 
entitling a Member to have his question put down for any particular meeting. 

An adjourned meeting is a separate meeting within the meaning of this 
rule. See note under rule 5 of^^he Itttles for the Discussion of Matters of 
G-eneral JPublio interest, ante. 

7- (1) The Secretary shall submit every question of 
which notice has been given to him in accordance with i*ule 
6 to the President, who may either allow it or^ when any 
question is not framed in accordance with rules 4 and 5^ caus 
it to be returned to the Member concerned for the purpose® 
of amendment. 

( 2 ) If the Member does not, within such time as the 
President may fix in this behalf, re-submit the question duly 
amended, the question shall be deemed to have been with- 
drawn. 

Every question of which notice is received by the Secretary,, whether 
in due time or not, is submitted to the President, who has power under the 
proviso to rule 6 to alliw a question to be asked although the notice is 
shorter than what is required by the rule. 

Every question of which notice is received, is first considered in the 
legislative Department to see whether it is permissible under the^rules and 
is then sent to the Department to which the subject of the question be- 
longs. That Department returns the file with its remarks on the question, 
•and if it does not recommend the disallowance of the question, it also 
places in the file a copy of the reply which it proposes to give. In the 
meantime if the question appears to he defective in point of form, the 
Secretary, legislative Department, suggests necessary amendments to the 
proposer of the question. The file is then submitted by the Secretary to His 
Excellency the President for his orders. In the case of questions belonging 
to the Poreign Department, that Department may submit the file to His 
Excellency the Viceroy where it considers that His Excelloncy^s wishes have 
to be obtained as Member in charge of that Department. See B, Progs., 
March, 1912, Kos, 35—36. K 

The alternatives mentioned in this rule, namely, allowing or returning 
for amendment, are clearly not intended to be exhaustive. The obvious in- 
tention of rules 3, 4 and 5 is that there is power to disallow a question which 
o:Sends against any of those rules. See Misc. File Begistor No. 677 of 
1911 for a case of a question disallowed under rule 4 ; see also note under rule 
^ at Hules for the Discussion of Matters of General Tuhlic Interest, 
ante. 


8. The President may disallow any question, or any part 
of a question, without giving any reason therefor other than 
that in his opinion it cannot be answered consistently with 
the public interests, or that it should be put in the Legislative 
Council of a Local Government, 

9 . No discussion in Council shall be permitted in respect 
of any order of the President under rule 7 or rule 8, 

10 . Questions which have been allowed shall be entered 
in the list of business for the day, and shall be put in the 
order in which they stand in the list before any other business 
is entered upon at the meeting. 
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The communication to the Press of questions which have not received 
the President's sanction is regarded as a serious measure and a breach of 
privilege. See Xieg. Dop. Pro., March, 1911, Nos. 190 — 191. 

11. Questions shall be put and answers given in such 
manner as the President may in his discretion determine, 

12. Any Member who has asked a question may put a 
supplementary question for the purpose of further elucidating 
any matter of fact regarding which a request fer information 
has been made in his original question. 

13. The Member in ' charge may decline to answer a 
supplementary question without notice, in which case the 
supplementary question may be put in the form of a fresh 
question at a subsequent meeting of the Council, 

14. These rules, except rules 6 and 7, apply also to 
supplementary questions : 

Provided that the President may disallow any supple- 
mentary question without giving any reason therefor. 

15. The President may rule that an answer to a question 
in the list of business for the day shall be given on the 
ground of public interest even though the question may 
have been withdrawn. 

16. No discussion shall be permitted in respect of any 
question or of any answer given to a question. 

17. All questions asked and the answers given shall be 
entered in the proceedings of the Council : 

Provided that no question which has been disallowed by 
the President shall be so entered. 

For form of Pi’occedings, see Appendix XII, No, 19, posi. 

18. The President may assign such time as, with due 
regard to the public interests, he may consider reasonable for 
the putting and answering of questions. 

See note under rule 6, above. 
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INSTRUCTIONS TO LOCAL GOVERNMENTS RE- 
GARDING LEGISLATION IN LOCAL COUNCILS; 


Those rovisccl Instructions were issued on the 5th Juno^ 1918, in super- 
session of those issued on the 27th May, 1913. The Instructions issued in 
1898 \^cre consolidated (with certain amendments) by those issued in 19 J 3, 
and the latter have now, in their turn, been revised and re-issued. 

For correspondence with the Secretary of State, see Appendix VIIT, 
post, and for the circular IctW with which the Instructions were sent to 
Local Governments, see Appendix IX, post. For their history and the 
rc'ifcons leading to their issue, ^ce the Supplementary 
Government of India’s Despatch Ko 22 of 1898 in Appendix VIII, 

See also Legislative Department’s letter addressed to the Secretary of State, 
dated the 3ist May, 1918, in Appendix VIIL 


GOVEF.NMENT BiLLS. 

1. (Z) Every communication made by a Local Govern- Legislative 
ment to the Government of India asking for leave to intro- 
duce a Bill, or regarding a Bill which has been introduced ment^oF^' 
in the Local Council, or submitting a Law for the assent India to be 
of the Governor General, under section 81 of the Govern- addicsscd. 
menfc of India Act, 1915^ shall be addressed to the Secretary 
to the Government of India in the Legislative Department. 

(S) Nothing in this rule shall he construed to apply to 
any correspondence or communication regarding a proposal 
for legislation in a Local Council, unless and until the stage 
is reached at which leave to introiluce a Bill is asked for. 

All correspondence before that stage shall be conducted with 
the Executive Department of the Government of India to 
which the subject belongs. 

(S) Where the legislation proposed involves substantial 
questions ol! principle, leave to introduce a Bill should not be 
asked for under this rule until such questions have been 
settled in communication with the Executive Department of 
the Government of India to which the subject belongs. 

{4) Every letter addressed to the Legislative Department 
of the Government of India by a Local Government under 
this rule should, if it asks for leave to introduce a Bill, state 
explicitly — 

(i) whether or not the Executive Department of the 
Government of India concerned has been 
addressed as to the policy of the proposed 
measure ; 

if it has, what was the result ; and, 

{Hi) if it has not, why that has not been done. 
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(5) Bills which propose textual amendments, either 
numerous or complicated, or both, in prior Acts should, when 
submitted to the Government of India, be accompanied by a 
reprint of the Act affected, with the proposed amendments 
printed in loco in distinctive type, and with notes referring 
to the clauses of the Bill in which the several amendments 
are respectively proposed. 

Paragraph 2 of the Resolution of the Government of India in the 
Finatce Department, No. 1175, dated the 29th June, 1877, requires that no 
provision constituting a fund shall be made in any Bill to be introduced in a 
Local Council until the expediency of ti e measure has been auecially consi- 
dered in that Department. These orders are still in force, and are not affect- 
ed by this rule. See manuscript notes to Legislative Department’s A. 
Pros., October, 1898, Nos. 1 — 6. 


Draft Bills to 
be ordinarily 
reported to 
Secretary of 
State and 
Government 
of India 
before intro- 
duction. 


2. (I) Save as otherwise provided in these rules, every 
draft Bill, with all necessary papers connected therewith, 
shall, before introduction, be transmitted with a despatch to 
the Secretary of State. 

(2) In the case of a Madras, Bombay or Bengal draft 
Bill, the despatch shall be addressed by the Local Govern- 
ment to the Secretary of State direct, a copy thereof, and of 
its enclosures, being forwarded at the same time for informa- 
tion, with a covering letter to the Legislative Department of 
the Government of India. 


(3) In the case of a draft Bill other than a Madras, 
Bombay or Bengal draft, the Local Government shall 
forward the draft, with all necessary papers connected there- 
with, to the Legislative Department of the Government of 
India, and the requisite despatch shall forthwith be addressed 
by the Government of India to the Secretary of State, a 
copy thereof being forwarded for information to the Local 
Government. 


It is not intcuded that the issue of the despatch here provided for should 
be delayed by the Legislative Department to admit of the examination of 
the draft Bill by the Government of India, bub that such examination rhould 
be proceeded with after the issue of the despatch iind during the two months’ 
interval provided for by r. 4 below. 

Fifty spare copies of the draft Bill and connected papers should accom- 
pany the communication addressed to the Legiblative Department under sub- 
rule (^) or (3) ; see para. 8 of the circular letter to Local Governments in 
Appendix IX, ^ost. 

Previous 8. {1) Where a draft Bill contains penal clauses, the 

saimtion when previous Sanction of the Government of India thereto shall 
for in^certSu expressly applied for when the draft is reported to the 
cases. Legislative Department of the Government of India under 

sub-rule (2) or sub-rule (5) of rule 2, as the case may be. 

(2) Where a draft Bill contains provisions which, in the 
opinion of the Local Government, require the previous sanc- 
tion of the Governor General under sub- section (2) or (5j 
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5 & 6 Geo. 

C.61. 


of section 79 of the Government of India Act, 1915, such 
previous sanction shall likewise be expressly applied for when 
the draft is forwarded to the Legislative Department of the 
Government of India as aforesaid. 

(3) When submitting Bills to the Government of India, 
attention should be drawn to all clauses which appear to 
require the sanction referred to in sub-rule (2) of this rule. 

(4) "Where a Local Legislature repeals or amends, as to 
its own Province, any Law or Regulation made by any 
other legislative authority in India, the desired modifying 
provisions should be enacted not as textual amendments of 
such Law or Regulation, but as a separate Act of that Local 
Legislature, to take effect, with the previous sanction of the 
(lovernor General, under section 79 (S) of the Government 
of India Act, 1915, notwithstanding anything contained in 
the said Law or Regulation. 

In connection with fcnh-rn'e (1), see the note to b. 79 (f?) of the 

Government of India Act, 191S, ante, and Appendix VI, post ; ^ee also r. 29 
of the Hules of Business, ante. 

4. When a draft Bill has been reported to the Secretary 
of State and the Government of India under rule 2, it shall not araTt^BUl 
he introduced in the Local Council until the receipt of a com- to Secretary 
munication from the Legislative Department of the Govern- state and 
ment of India, intimating that the penal or other clauses (if 
any) requiring previous sanction are sanctioned, and that the 
Secretary of State and the Government of India have no 
present ititention of interfering with the measure : 

Provided that, if no such communication and no orders 
to the contrary are received within two months* from the 
date of the despatch transmitting the draft Bill to the 
Secretary of State, and if such previous sanction (if any) as 
is referred to in rule 3, sub-rule (S), has been obtained, the 
Bill may be introduced and proceeded with on the assump- 
tion that the penal clauses (if any) are approved, and that 
there is no present intention, on the part of either the 
Secretary of State or the Government of India, of objecting 
to the measure : 

Provided, also, that the omission of either the Secretary 
of State or the Government of India to communicate any 
remarks regarding a measure dealt with under this and the 
foregoing rules shall not betaken to imply final approval of 
the measure, and shall not be regarded as in any way affect- 
ing the right of the iiovernor General to withhold his 


■N « J1 A! -(• 4. 

Page Delete the footnote on this page. 
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Exceptions 
from fore- 
going mles. 


assent therefrom under section 83 , or that of His Majesty to 
signify his disallowance thereof under section 82 of the 
Government of India Actj 1916. 

Altliough llie Governments of Madras, Bombay and Bengal address tbe 
Secretary of St^te direct, the replies of the Secretary of State are “ to 
obviate all chance of concurrent or conftiding action'^ by arrangement 
addressed to the Government of India for communication to the Local 
Government concerned. Sbq s. 3 of the despatch from the Secretary of State 
(Lord Salisbury), No. 33 (Legislative), dated the 15th October, 1874. 

The previous sanction referred to in r. 3 (2) is required by Act of 
Parliament and cannot, therefore, be dispensed with. With the penal 
clauses it is different . — See the note to s. 79 (S) {d) of the Government of 
India Act, 1915, and Appendix VI, post. 

The examination, by the Legislative Department of the Government of 
India, of the Bills of a Local Council does not ordinarily extend to matters 
of form aud details of draftiiiij. E,or these the Local Government concerned 
is held responsible . — See the Explanation to r. 30 of tbe Uules of Bunness, 
ante. 

5. {1) The following shall he excepted from the opera- 
tion of mles 2, 3 and 4^ namely ; — 

(ii) draft Consolidation Bills, pure and simple, con- 
solidating Acts of the Local Council concerned ; 

(S) cases in which the approval of the Secretary of 
State and the Government of India to the 
principle of the legislation proposed has 
already been obtained, and a further reference 
is, in the opinion of the Local Government, 
unnecessary ; 

(c) cases in which the legislation proposed is, in the 
opinion of the Local Government, of a purely 
formal or unimportant character ; and 

{(1) cases in which the legislation proposed cannot, in 
the opinion of the Local Government, be, 
without serious evil, delayed in order to admit 
of a prior report to the Secretary of State and 
the Government of India, 

(S) In every such case as aforesaid, the draft Bill may 
be introduced forthwith : 

Provided that, where such a draft Bill contains penal 
clauses, the Legislative Department of the Government of 
India shall be applied to for sanction thereto, and the Bill 
shall not be introduced until the receipt of such sanction or 
the expiration of one month from the date of the application 
therefor without the receipt of any reply from the Legislative 
Department of the Government of India : 

Provided, also, that, where such a draft Bill contains 
provisions which; under sub-section (2) or (5) of section 79 of , 


6 & 6 Geo. 5, 
c. Cl. 
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6 and G Geo. the Government of India Act, 1915, require the previous 
5, c. 61. sanction of the Governor General, such previous sanction 
shall be applied for to, and obtained from, the Legislative 
Department of the Government of India before the introduc- 
tion of the Bill. 

As to tho intention of sub-rule (i), see para. 2 of the circular letter, 
dated the Sth June, 1918, in Appendix IX, •post. 

Repealing and Amending Bills (Statute Law Revision) may properly be 
dealt with as falling under clause (e) of sub-rule (i). 

As to penal clauses, see note to s. 79(3) (d) of the Government of India 
Act, 1915, ante, and Appendix YI, post cf. rule 3 (J?), ante, 

6. (1) The instructions contained in sub-rules (3) and Procedure in 
(3) of rule 2 shall, with the necessary modifications, apply to 

every draft Bill dealt vsrith under rule 5 which has been intro- 
duced without a prior report to tho Secretary of State and the 
Government of India. 

(S) In addressing the Legislative Department of the 
Government of India under sub-rule (7) of this rule, the Local 
Government shall, in every case, without delay, explain its 
reasons for dealing with the Bill under clause (a), (&), (c) or 
(^/), as the case may be, of rule 5. 

(5) Where a draft Bill is dealt with under rule 5, no 
reply to the communication addressed under this rule to the 
Secretary of State or the Government of India need be 
awaited before the Bill is further proceeded with. 

See the first note fco rule 4, ante. 

In connection with sub-rule (2), see rule 31 of the Mules of Business, 
ante, 

7. Where a’ despatch regarding a Madras, Bombay or 

Bengal draft Bill is addressed by the Local Government to euM^regLd- 
the Secretary of State in continuation of a despatch which ing draft 
has been transmitted under rule 2, sub-rule (2), or rule G, the 
Local Government shall forthwith forward a copy of the 
despatch audits enclosures for information to the Legislative 
Department of the Government of India, 

The object of this rule is to keep the Government of India informed 
with a view to obviate inconveniuiice and misunderstanding. 

8* (Z) Where, before introduction, any material alter- Alterations oi 
ation is made in a Bill which has been reported or forwarded att^endments 
to the Government of India under rule 2, or where, after 
a Bill has been introduced, whether as an exceptional 
measure dealt with under rule 5 or otherwise, an amendment 
is made therein, such alteration or amendment shall forth- 
with be reported to the Legislative Department of the 
Government of India. 

(2) Where, after a Bill has been introduced in a Local 
Council, whether as an exceptional measure dealt with under 
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rule 5 or otherwise, an amendment is proposed in it which, 
owing to its being outside the principle oF the Bill as intro- 
duced, or for any other reason, the Local Government con- 
siders that it cannot accept without a reference to the 
Government of India, the requisite steps should be taken to 
delay the progress of the Bill through Council, pending the 
result of a reference to the Legislative Department of the 
Government of India. Where such reference has been 
made, the amendment leferred should not be accepted until 
the receipt of a favourable reply, or until the expiration of 
one month from the date of the reference without the receipt 
of any such reply. 


(5) Where a reference is made under sub-rule (3) of this 
rule, and the Government of India consider that the amend- 
ment 60 referred is one which ought not to be accepted 
without a further reference to the Secretary of State, an 
intimation to that effect will be sent to the Local Govern- 
ment by the Legislative Department of the Government of 
India. The Seevetavy of State shall then be addressed by 
the Government of India, and the amendment shall not be 
accepted until intimation of the arrival of a favourable reply 
from the Secretary of State is received by the Local Govern- 
ment from the Legislative Department of the Government 
of India, or until the expiration of two months^ from the 
date of the reference made by the Local Government with- 
out the receipt of any further communication on the subject 
from the Legislative Department of the Government of 
India. 


(4) Where, in the course of a Bill through Council, an 
amendment is proposed which requires any such yn-evious 
sanction as is referred to in rule y, such ])revious sanction 
shall be applied for to, and obtained from, the Legislative 
Department of the Government of India before the Bill so 
amended is passed. 


Marginal 
references to 
clauses. 


The intention of sut-rule (J) U to ensure that the Government of 
India are kept in touch with, all stages of legislation in Local Councils. 

9. In every draft Bill, a reference shall be added on the 
margin of each clause to show whether it is based on any, 
and, if so, on what, provision of the existing law. Such 
marginal references may he retained during the progress of 
the Bill through the Local Council, but shall be removed 
from the copy submitted, in the event of the passing of the 


* In accijrdance with the directions of the Secretary of State contained 
in his telesrram'i dated tTip i rif T, • ’ 

Page 2 18 — Uelete the footnote on thf page. 
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Legislative Department Pros. November, 1917, Nos. IS — gi. 
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measure, for the assent of the Governor or Lieutenant- 
Governor, as the case may be, and also from that submitted 
to the Legislative Department of the Government of India 
for the assent of the Governor-General. 


Private Bills. 

10 . { 1 ) When a non-official Member of a Local Council Kon-offlcial 
gives notice of his intention to Introduce a Bill in that 
Council, the Local Government shall, without any discussion 
of its merits, forthwith forward a copy of the draft Bill, 
and of the Statement of Objects and Reasons, together 
with a copy of the notice, to the Legislative Department 
of the Government of India. In the case of a 
draft Bill so forwarded by the Government of Madras, 

Bonibay or Bengal, the Local Government shall, at the 
same time, transmit a copy of the draft Bill, and of the 
Statement of Objects and Reasons, to the Secretary of 
State direct. 

(S) In the case of a draft Bill forwarded by any Local 
Government other than the Governments of Madras, Bombay 
or Bengal, the Legislative Department of the Government 
of India shall forthwith transmit a copy of the draft Bill, 
and of the Statement of Objects and Reasons, with a 
covering letter, to the Secretary of State. 

(3) When a non-official Member^s Bill has been for- 
warded under sub-rule {!) the Local Government shall, 
without delay, address the Legislative Department of the 
Government of India as to the policy of the Bill and the 
attitude which the Local Government proposes to adopt 
towards it. Where the Bill contains provisions which, in 
the opinion of the Local Government, require the previous 
sanction of the Governor General under section 79 (5] of 
Sand 6 Geo. the Government of India Act, 1915, the Local Government 
5, c. 61. shall, at the same time, express its opinion whether that 
sanction should, or should not, be granted, and should take 
such steps as may be necessary to prevent the Bill being 
proceeded with until receipt of an intimation from the 
Legislative Department that such sanction has been given, 

{ 4 ) Any further correspondence which may he necessary 
in connection with the Bill should be addressed to the 
Legislative Department of the Government of India. 

This rule is now and deals only with Bills initiated by non-official 
Members. As to its object and the reasons which led to its introduction, tee • 
the Government of India’s letter No. 84, dated the 31st May, 1918, in 
Appendix Vlll,^ 05 ^, and para. 6 of the Government of India's circular 
letter, dated the 6th June, 1918, in Appendix IX, post, 

P 
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Stipjplewentary note. 

The orders which were suioersedeci In 1898 required that 
ooriespondence connected with legislation in Local Councils 
should he conducted in different Departments in accoidance 
with \he nature of the subject matter and the particular 
stage reached. The Dxeeutive Department concerned had 
to be addressed bv the Local Government as to the policy of 
a measure, and, if the previous sanction of the Governor 
General was necessary, that Department had to be ashed to 
obtain it. But, as more than one Executive Department 
might be concerned, Local Governmenfs often found it 
difficult to decide which to address, and frequent mistakes 
were, in fact, made. Moreover, the necessity for obtaining 
previous sanction, not being always obvious, was apt to be 
overlooked both by Local Governments and by Executive 
Departments. Thus, if any penal provisions were contem- 
j)lated, the Home Deimrtment had, under the express orders 
(subsequently cancelled — 8ee note to r. 29 of the Rules 
of JBzcsinesSj ante)^ of the Secretary of State, to be consulted, 
and, therefore, that Department also had to be separately 
addressed, unless, of course, it happened to be the Executive 
Department concerned. Again, the fact that a clause is 
penal is not necessarily apparent on the face of it ; for such 
an effect may arise from the use of words referring to, or 
extending the operation of, some other enactment. Hence 
the necessity for a reference to the Home Department was 
sometimes lost sight of through want of familiarity with the 
Indian Statute-book- AV^hen a Bill was introduced, 
the Local Government had to send it to the Legislative 
Department, and by the Legislative Department, it had to 
be forwarded t<> the Secretary of State. And, when a Bill 
v;as passed, the Local Government was required once more 
to address the Executive Department concerned, whereupon 
that^ Department first obtained the Governor GeneraEs 
adnginistrative sanction and then transferred the case to the 
Legislative Department, by which the Governor GeneraBs 
formal assent was secured and communicated to the Local 
Government and the Secretary of State. The intricacy of 
this procedure was the cause of frequent delay, misunder- 
standing, and complaint, and the matter was eventually 
brought to a head by a strong representation from one Local 
Government urging that the principle be clearly enunciated 
that the Government of India in one Department is the 
Goveimment of India in all Departments, and that Local 
Government should not be required to address different 
Departments separately on the subject of the same Bill 
In the case of local legislation more than one Department 
'must, in every instance, be concerned, and it was decided to 



1 NSTUUCTIONS REGAUBWa EEGTSE^TION IN LOCAE COUNCILS. 2*2l 


make the Legislative Department solely responsible for the 
conduct of all business o'f the kind, not only because such 
business would seem primd facie properly to fall within its 
province, but also because, whatever Executive Departments 
may be concerned, the Legislative Department at all events 
is concerned in every case and must be referred to at some 
stage The Legislative Department does not — see rule 1 of 
the Instructions^ ante — come in until the time for legislation 
is ripe ; but from that time onwards it has sole charge of the 
proceedings. Sometimes, no doubt, it has to act as a mere 
channel of communication, and to issue orders which it is 
« incompetent to suggest and which have to be dictated to it 
by an Executive Department, and this, no doubt, may appear 
anomalous. But the change has. it is thought, been an 
improvement. It has reduced delays by admitting of simul- 
taneous inter-departmental references where necessary ; for 
the Legislative Department can tell, almost at a glance, 
what Executive Departments are concerned at the various 
stages, and, whore more than one are interested, it can refer 
to each at the same time. Further, it has simplified corre- 
spondence with the Secretary of State, who knows now to 
look to the Legislative Department only for everything 
connected with local legislation which has reached, or is 
about to reach, the Council stage. And it has obviated 
friction with Local Governments, with whom the only 
diflSculty now felt is in connection with a tendency to come 
up to the Legislative Department with a regular Bill before 
the administrative questions involved have been fully con- 
sidered. The provisions of rule 1 (5) and (4) of the Instruct 
ttons, antCf were intended to check this tendency. On 
the other hand, unnecessary references back to Local Govern- 
ments may be avoidedT by attention to the orders contained 
in p)ara. 1 of the Home Department's ofl3.ee memorandum dated 
the Sind November, 1901, reproduced in the notes to r. 2 8 
of the Tiivles of Business^ ante. 
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Thbbepbaled Indian Cottncim Acts, 1861, '18S9, 1871, 
1874, 1892 AND 1909, and the eWealbd Government 
OP iNDfA Acts, 1865, 1869, 1870 and 1912.1 


THE INDIAN COUNCILS ACT, 1861.« 

[24 & 25 VioT., 0. 67.] 

An Act to make better provinon for the constitution of 
the Council of the Governor General of India, and for the 
local government of the several Presidencies and 
Provinces of India, and for the temporary government 
of India in the event of a vacancy in the Office of 
Governor General. 

[1st August 1861.] 


[^Preamble rep. 55 ^ 56 Viet., c. 

1. This Act may be cited for all' purposes as “ The short title. 
Indian Councils Act, 1861.^' 


2 * ^ ^ * *3 

All other enactments whatsoever now in force with rela- Enactmonta 
tion to the Council of the Governor General of India, or to continued in 
the Councils of the Governors of the respective Presidencies force, 
of Port St. George and Bombay, shall, save so far as the 
same are altered by or are .repugnant to this Act, continue 
in force, and be applicable to the Council of the Governor 
General of India and the Councils of the respective Presi- 
dencies under this Act. 


3- There shall be five ordinary members of the said Composition 
Council of the Governor General, three of whom shall from 
time to time be appointed * * * *’ S’^GweLr 


^ These Statutes have been repealed aud re-enacted by the Government of 
India Act, 1915, ante. They are printed in this Appendix for purpose© of 
ready reference, tee Prefatory Note, ante. 

2 Pop Despatch from Secretary of State regarding this Statute, see 
Appendix II, fpost. 

3The esrlierpartof s. 9 repealed certain enttetments* and was itself 
repealed by 55 & 56 Viet.* c. 19* 

* The words by the Secretary of State for Ind»a in Council, with the 
concurrence of a majority of members present at a meeting were repealed 
by 41 & 42 Viet., c. Y9 [S. L. R.]. 
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The Indian Councils Act^ 1861. 

Geneialof ^ from among Such persons 

^ as shall have been, at the time of such appointment, in the 
service in India of the Crown, or of the Company and the 
Crown for at least ten years, and if the person so appointed 
shall be in the military service of the Crown, he shall not, 
during his continuance in office as a member of Council, 
hold any military command, or be employed in actual mili- 
tary duties, and the remaining two, one of whom shall be 
a barrister or a member of the Faculty of Advocates in 
Scotland of not less than five years' standing, shall be 
appointed from time to time by Her Majesty by warrant 
under Her Royal Sign Manual; and it shall be lawful for the 
Secretary of State in Council to appoint the Commaiider-iu- 
Chief of Her Majesty^s Forces in India to be an extra- 
ordinary member of the said Council, and such extraordinary 
member of Council shall have rank and precedence at the 
Council Board next after the Governor General. 

Present 4. The present ordinary members of the Council of the 

members of Governor General of India shall continue to be ordinary 
members under and for the purposes of this Act ; and it 
^ ^ ^ * shall be lawful for Her Majesty to appoint by warrant as 
aforesaid an ordinary member of Council to complete the 
number of five hereby established ; and there shall be paid 
o/fifth such ordinary member and to all other ordinary members 

member who may be hereafter appointed* such amount of salary as 
and salaries may, from time to time, be fixed for members of the Council 
of^members, Governor General by the Secretary of State in Council, 

with the concurrence of a majority of members of Council 
present at a meeting, and all enactments of any Act of 
Parliament or law of India respecting the Council of the 
Governor General of India and the members thereof shall 
be held to apply to the said Council as constituted by this 
Act, except so far as they are repealed by or are repugnant to 
any provisions of this Act, 

Provisional 5. It shall be lawful for the Secretary of State in 
appointments Council, with the concurrence of a majority of members* 
cfComidL present at a meeting, and for Her Majesty, by warrant as 
aforesaid, respectively, to appoint any person provisionally to 
succeed to the office of ordinary member of the Council of the 
Governor General, when the same shall become vacant by 
the death or resignation of the person holding the said office, 
or on his departure from India with intent to return to 
Europe, or on any event and contingency expressed in any 
snch provisional appointment and such appointment again to 
revoke ; but no person so appointed to succeed provisionally to 


^ See footnote ^ ante^ 
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&uch oflSce shall be entitled to any authority, salary or emolu- 
ment appertaining thereto until he shall be in the actual 
possession of such office. 

6. Whenever the said Governor General in Council shall Provisions 
declare that it is expedient that the said Governor General 
should visit any part of India unaccompanied by his Conn- 
cil, it shall be lawful for the said Governor General in General in 
Council, previously to the departure of the said Governor other parts 
General, to nominate some member of the said Council to 
be president of the said Council, in whom, during the time 
of such visit, the powers of the said Governor General in 
assemblies of the -said Council shall be reposed, except 
that of assenting to, or withholding his assent from, or 
reserving for the signification of Her Majesty ^s pleasure, 
ai\y law or regulation as hereinafter provided ; and it 
shall be lawful in every such case for the said Governor 
General in Council, by an order for that purpose to be 
made, to authorize the Governor General alone to exeicise 
all or any of the powers which might be exercised by the 
said Governor General in Council in every case in which 
the said Governor General may think it expedient to 
exercise the same, except the power of making laws or 
regulations. 

7. Whenever the Governor General, or such president 
so nominated as aforesaid, shall be obliged to absent him- absence of 
self from any meeting of Council (other than meetings for Governor 
the purpose of making laws and regulations, as herein- General, 
after provided) owing to indisposition or any other cause 
whatsoever, and shall signify his intended absence to the Council. 
Council, then and in every such case the senior member 
for the time being who shall be present at such meeting 
shall preside thereat, in such manner, and with such full 
powers and authorities during the time of such meeting,, 
as such Governor General or president would have had in 
case he had been present at such meeting ; Provided always, 
that no Act of Council made at any such meeting shall 
be valid to any effect whatsoever unless the same shall 
be signed by such Governor General or president, respect- 
ively, if such Governor General or president shall at the 
time be resident at tjbe place at which such meeting shall 
be assembled, and shall not he prevented by such indisposi- 
tion fiom signing the same ; Provided al\^ ays, that in case 
such Governor General or president, not being so prevented 
as aforesaid shall decline or refuse to sign such Act of 
Council, he and the several members of Council who shall 
have signed the same, shall mutually exchange with and 
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communicate in writing to each other the grounds and 
reasons of their respective opinions, in like manner and 
subject to such regulations and ultimate responsibility as are 
by the East India Company Act, 1793,^ sections f oJ^ty - 33 3 

seven, forty-eight, forty-nine, fifty and fifty-one, provided c. 52, ss. 47 
and described in cases where such Governor General shall, to 61. 
when present, dissent from any measure proposed or agitated 
in the Council. 

8. It shall be lawful for the Governor General, from time 
to time, to make rules and orders for the more convenient 
transaction of business in the said Council ; and any order 
made or act done in accordance with such rules and order 
(except as hereinafter provided respecting laws and regula- 
tions) shall be deemed to be the order or act of the Governor 
General in Council, 

9 . The said Council shall, from time to time, assemble 
at such place or places as shall be appointed by the Governor 
General in Council within the territories of India ; and as 
often as the said Council shall assemble within either of the 
Presidencies of Fort St. George or Bombay, tho Governor of 
such Presidency shall act as an extraordinary member of 
Council ; and as often as the said Council shall assemble 
within any other division, province or territory having a 
Lieutenant-Governor, such Lieutenant-Governor shall act as 
an additional councillor at meetings of the Council, for the 
purpose of making laws and regulations only, in manner 
hereinafter provided. 

10 . For the better exercise of the power of making laws 

and regulations vested in the Governor General in Council, 
the Governor General shall nominate, in addition to the 
ordinary and extraordinary members above mentioned, and 
to such Lieutenant-Governor in the case aforesaid, such 
persons * * as to him 

may seem expedient, to be members of Council for the j)ur- 
pose of making laws and regulations only, and such persons 
shall not be entitled to sit or vote at any meeting of Council, 
except at meetings held for such purpose : Provided that not 
less than one-half of the persons so nominated shall he non- 
official persons, that is, persons who, at the date of such 
nomiBation, shall not he in the civil cr military service of 
the Crown in India ; and that the seat in Council of any 

^ Tbe whole of the East India Company Act, 1793, has been repealed by 
the Government of India Act, 1015, s. 130, Schedule IV, ante, 

* The words not less than six nor more than twelve In number 
repealed bylthe Indian Councils Act, 1909, s. 8, ^oett 


were 
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non-oflBcial member accepting office under the Crown in 
India shall be vacated on such acceptance. 

11. Every additional member of Council so nominated Summoiiing 
shall be summoned to all meetings held for the pui’iiose of 

making laws and regulations. * meetings of 

Council. ^ 

12. It shall be lawful for any such additional member of 
Council to resign his office to the Governor General, and ^cmbe^s?^^ 
on acceptance of such resignation by the Governor General 

such office shall become vacant. 

13. ^[_Rep. l)y Indian Ooiineils Acty 1892 {55 ^ 56 Vief^^ 
c, 14)} $* 4-3 

14. No law or regulation made by the Governor General 

in Council, in accordance with the provisions of this Act* jjy reason 
shall be deemed invalid by reason only that the proportion of of number 
non-ofHcial additional members hereby provided was 
complete at the date of its introduction to the Council or its ^emg in- 
gnaotment. ' ^omplcto. 

15. In the absence of the Governor General and of the orSry 
president, nominated as aforesaid, the senior ordinary member of 
member of the Council present shall preside at meetings 

of the Council for making laws and regulations ; s * * * Letings for 

and in every case of difference of opinion at meetings of the making laws 
said Council for making laws and. regulations where there and regp- 
shall bo an equality of voices, the Governor General, or in aL'^L^of 
his absence the president, and in the absence of the Governor Governor 
General and president such senior ordinary member of General, etc. 
Council there presiding, shall have two votes or the casting 
vote. 


16 . ^ 5 ^ the Statute Law Revision Act, 189 S {55 

56 Viet., c. 19).'] 

17. It shall he lawful for the Governor General ^’’^oUit and 
Council from time to time to appoint all times and “n 

places of meeting of the Council for the purpose of making meetings for 
^ - — — making laws 

1 The words ^^for the term of two years from the date of such nomina- and regula- 
tion were repealed by the Indian Councils Act, 1909, s, 8, ;posU tions. 

2 The Indian Councils Act, 1892, is printed post, 

® The words '^and the power of making laws and regulations vested in 
the Governor General in Council shall be exercised only at meetings of the 
said Council at which such Governor General or president or some ordinary 
member of Council, and six or more members of the said Council (including 
under the term members of the Council such additional members as afore- 
said), shall be present ” were repealed by the Indian Councils Act, 1909, s. 8, 

This section provided for the first meeting for making laws and regula- 
tions and the exercise of legislative powers until that meeting. It was repealed 


as being spent, 

6 The word " other ” was repealed by 


55 & 56 Viet,, c. 19. 
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laws and regulations under the provisions of this Act, and to 
adjourn or from time to time to authorize such president, or 
senior ordinary member of Council in his absence, to adjourn, 
any meeting for the purpose o£ making laws and regulations 
from time to time and from place to place. 

18. It shall be lawful for the Governor General in Coun- 
cil to make ^ rules lor the conduct of business at meetings of 
the Council for the purpose of making laws and regulations 
under the provisions of this Act, prior to the first of such 
meetings, but such rules may be subsequently amended at 
meetings for the purpose of making laws or regulations, 
subject to the assent of the Governor General, and such rules 
shall prescribe the mode of promulgation and authentication 
of such laws and regulations : Provided always that it shall 
be lawful for the Secretary of State in Council to disallow 
any such rule and tQ render it of no effect. 

19. No business sball be transacted at any meeting for 
the purpose of making laws and regulations, except as last 
hereinbefore provided other than the consideration and en- 
actment of measures introduced into the Council for the 
purpose of such enactment, and it shall not be lawful for^any 
member or additional member to make, or for the Council 
to entertain, any motion, unless such motion be for leave to 
introduce some measure as aforesaid into Council, or have 
reference to some measure actually introduced thereinto : 
Provided always that it shall not be lawful for any member 
or additional member to introduce, without the previous 
sauctiou of the Governor General, any measure affecting — 

1st the public debt or public revenues of India, or by 
which any charge would be imposed on such 
revenues : 

2nd the religion or religious rites and usages of any 
class of Her Majesty^s subjects in India ; 

3rd the discipline or maintenance of any part of Her 
Majesty^s militaj^y or naval forces : 

4th the relations of the Government with foreign 
Princes or States. 

20. When any law or regulation has been made by Coun- 
cil at a meeting for the purpose of making laws and regula- 
tions as aforesaid, it shall be lawful for the Governor General, 
whether he shall or shall not have been j)resent in Council at 


^ For the rules made und®r s. 18 aud amended, see the JS^ules for the 
Conduct of Jjegislative JBusincss, ante. Such rules would now he made under 
s. ^ 0 of the Governinent of^India Act, 1015, ante^ 
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the making thereof, to declare that he assents to the same, 
or that he withholds his assent from the same, or that he 
reserves the same for the signification of the pleasure of Her 
Majesty thereon ; and no such law or regulation shall have 
validity until the Governor General shall have declared his 
assent to the same, or until (in the case of a law or regulation 
so reserved as aforesaid) Her hlajesty shall have signified 
her ^assent to the same, to the Governor General, through the 
Secretary of State for India in Council, and such assent shall 
have been duly proclaimed by the said Governor General. 

21. Whenever any such law or regulation has been Power of the 
assented to by the Governor General, he shall transmit to the 
Secretary of State for India an authentic copy thereof, and regola-^^ 
it shall be lawful for Her Majesty to signify, through the tions made 
Secretaiy of State for India in Council, Her disallowance of such 
such laws ; and such disallowance shall make void and annul 

such law from or after the day on which the Governor 
General shall make known, by proclamation or by significa- 
tion, to his Council that he has received the notification of 
such disallowance by Her Majesty. 

22. The Governor General in Council shall have power Extent of the 
at meetings for the purpose of making laws and regulations powers of the 
as aforesaid, and subject to the provisions herein contained, GenerS^in 
to make laws and regulations for repealing, amending or Council to 
altering any laws or regulations whatever, now in force or makelawsaud 
hereafter to be in force in the Indian territories now ^[or here- 

after] under the dominion of Her Majesty and to make laws meetings, 
and regulations for all persons, whether British or Native, 
foreigners or others, and for all Courts of justice whatever, 
and for all places and things whatever, within the said terri- 
tories, and for all servants of the Government of India with- 
in the dominions of Princes and States in alliance with Her 
Majesty, and the laws and regulations so to be made by the 
Governor General in Council shall contiol and supersede any 
laws and regulations in any wise lepugnant thereto which shall 
have been made prior thereto by the Governors of the 
Presidencies of Port St. George and ^ Bombay, respectively, 
in Council or the Governor or Lieutenant-Governor in 
Council of any presidency or other territory for which a 
Council may be appointed, with power to make laws and 
regulations under and by virtue of this Act: Provided 
always, that the said Governor General in Council shall not 
have*^the power of making any laws and regulations which 


^ These words in s 22 were inserted, with retrospective efCect, by the 
Indian Councils Act, 1892, s. 3, jpost. 
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shall repeal or ia any way affect any o£ the provisions of 
this Act ; 

Or any of the provisions of the Government of India 
Act, 1833,1 and of the Government of India, Act, 
1858,^ and of the Government of India Act, 
1854,^ which after the passing of this Act, shall 
remain in force ; 

Or any provisions of the Government of India Act, 
1858, or of the Government of India Act, 1859^ : 

Or of any Act enabling the Secretary of State in Council 
to raise money in the United Kingdom for the 
Government of India ; 

Or of the Acts for punishing mutiny and desertion in 
Her Majesty^s army or in Her Majesty^s Indian 
forces respectively 5 but subject to the provisions 
contained in the Government of India Act, 1833, 
section seventy-three,^ respecting the Indian 
Articles of War : 

Or any provisions of any Act passed in this present 
session of Parliament, or hereafter to be passed, 
in anywise affecting Her Majesty's Indian terri- 
tories, or the inhabitants thereof : 

Or which may affect the authority of Parliament, or the 
constitution and rights of the East India Com- 
pany, or any part of the unwritten laws or con- 
stitution of the United Kingdom of Great Britain 
and Ireland, whereon may depend in any degree 
the allegiance of any person to the Crown of 
the United Kingdom, or the sovereignty or 
dominion of the Crown over any part of the said 
territories. 

G-overnor 23. Notwithstanding anything in this Act contained, it 

General xnay shall be lawful for tbe Governor General, in cases of emer- 
make gency, to make and promulgate from time to time Ordinances 

liaviag"force peace and good government of the said territories or 

of law in cases of any part thereof, subject however to the restrictions con- 
of urgent tained in the last preceding section ; and every such Ordi- 

necessity. nance shall have like force of law with a law or regulation 

made by the Governor General in Council as by this Act 
provided, for the space of not more than six months from its 

The Government of India Act, 1833 (except s. 112), the Government 
of India Acts, 1853, 1854!, 1859, and the Government of India Act, 1858 (except 
s. 4) have been repealed by tbe Government of India Act, 1916, Sch. IV, ante, 
2 See the above footnote, and s. 65 (I) (rf), Government of India Act, 
1915| ante* 


3 & 4 Will. 4, 
c. 85. 

16 & 17 Viet., 
c. 95. 

11 & 18 Viet., 
c. 77. 

21 &22 Viet., 
c. 106. 

22 & 23 Viet., 
c, 41. 


3&4Will. 
4, c. 85. 
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promulgation, unless the disallowance of such Ordinance hj 
Her Majesty shall be earlier signified to the Governor 
General by the Secretary of State for India in Council, or 
unless such Ordinance shall be controlled or superseded by 
some law or regulation made by the Governor General in 
Council at a meeting for the purpose of making laws and 
regulations as by this Act provided. 

24. No law or regulation made by the Governor General No law, etc., 
in Council (subject to the power of disallowance by the invalid by 
Crown, as hereinbefore provided) shall be deemed invalid by 

reason only that it affects the prerogative of the Crown. prerogative of 

the Crown. 

25. Whereas doubts have been entertained whether the haws made 
Governor General of India, or the Governor General Je^Q^ation^* 
India in Conneil, had the jiower of making rules, laws proviLea'^ 
and regulations for the territories known from time to declared 
lime as non-regulation provinces/’ except at meetings 

for making laws and regulations, in conformity with the 
provisions of the Government of India Act, 1833,^ and of 
the Government of India Act, 1853, and whether the Gov- 
ernor, or Governor in Council, or Lieutenant-Governior of 
any Presidency or part of India, had such power in respect 
of any such territories. Be it enacted that no rule, law 
or regulation which prior to the passing of this Act shall 
have been made by the Governor General, or Governor 
General in Council, or by any other of the authorities 
aforesaid, for and in respect of any such non-regulation 
province, shall be deemed invalid only by reason of the 
same not having been made in conformity with t^ e provi- 
sions of the said Acts, or of any other Act of Parliament 
respecting the constitution and powers of the Council of 
India, or of the Governor General, or respecting the powers 
of such Governors or Governors in Council, or Lieutenant- 
Governons as aforesaid. 


26. It shall be lawful for the Governor General in Coun- Provision for 
cil, or Governor in Council of either of the I^^^sidencies, 
as the case may he, to grant to an ordinary member of ordinary 
Council leave of absence, under medical certificate, for a member of 
period not exceeding six months ; and such member, during 
his absence, shall retain his office, and shall, on his return 
and resumption of his duties, receive half his salary for the 
period of such absence, but if his absence shall exceed six 
months, his office shall be vacated. 


27. If any vacancy shall happen in the office of an P^wer of 
ordinary member of the Council of the Governor General, 

1 See first footnote on preceding page. of members^* 
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or of the Council of either of the Presidencies, when no 
person provisionally appointed to succeed thereto shall be 
then present on the spot, then and on every such occasion, 
such vacancy shall be supplied by the appointment of the 
Governor General in Council, or the Governor in Council, 
as the case may be ; and, until a successor shall arrive, 
the person s ) nominal ed shall execute the ofSce to which 
he shall have been appointed, and shall have all the powers 
thereof, and shall have and be entitled to the salary and 
other emoluments and advantages appertaining to the 
said office during his continuance therein, every such 
temporary member o£ Council foregoing all salaries and 
allowances by him held and enjoyed at the time of his being 
appointed to such office ; and if any ordinary member of 
the Council oE the Governor General or of ttie Council o£ 
either of the Presidencies shall by any infirmity or otherwise 
be rendered incapable of acting or of attending to act as 
such, or if any £uch member shall be absent on leave, and if 
any person shall have been provisionally appointed as aforesaid, 
then the place of such member absent or unable to attend shall 
be supplied by such person ; and if no person provisionally 
appointed to succeed to the office shall be then on the spot, 
the Governor General in Council or Governor in Council, 
as th© ease may be, shall appoint some person to be a tempo- 
rary member of Council and, until the return of the member 
so absent or unable to attend, the person so provisionally 
appointed by the Secretary of State in Council, or so appointed 
by the Governor General in Council, or Governor in Council, 
as the case may be, shall execute the office to which he shall 
have been appointed, and shall have all th 3 powers thereof 
and shall receive half the salary of the member of Council 
whose place he supplies, and also half the salary of his office 
under the Government of India, or th'e Government of either 
of the Presidencies, as the case may be, if he hold any such 
office, the remaining half of such last-named salary being 
at the disposal of the Government of India or other Govern- 
ment as aforesaid ; Provided always, that no person shall be 
appointed a temporary member of the said Council who might 
not have been appointed as hereinbefore provided to fill the 
vacancy supplied by such temporary appointment. 

28. shall be lawful for the Governors of the Presi- 
dencies of Fort St. George and Bombay, respectively, from 
time to time to make rules and orders for the conduct of 
business in their Councils, and any order made or act done 
in accordance with such directions (except as hereinafter 
provided respecting laws and regulations) shall be deemed to 
be the order or act of the Governor in Council. 
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29. For the better exercise of the power of making laws Power to 
and regulations hereinafter vested in the Governors of the said summon 
Presidencies in Council respectively, each of the said Go ver- 

nors shall, in addition to the members whereof his Council now ^e^CouncSe 
by law consist, or may consist, termed herein ordinary mem- of Port St. 
hers, nominate to be additional members the Advocate-General 
of the Presidency, or officer acting in that capacity, and such the^purposTof 
other persons ^ ^ as making 

to him may seem expedient to be members of Council, for laws and 
the purpose of making laws and regulations only, and such 
members shall not be entitled to sit or vote at any meeting 
of Council, except at meetings held for such purpose : 

Provided that not less than half of the persons so nominated 
shall be non-official persons, as hereinbefore described, and 
that the seat in Council of any non-official member accepting 
office under the Crown in India shall be vacated on such 
acceptance. 

30. Every additional member of Council so nominated Sumnioning 

shall be summoned to all meetings held for the purpose of 
making laws and regulations ^ ineetings of 

Council, 


31. It shall be lawful for any such additional member Resignation 
of Council to resign his office to the Governor o£ the Presi- 
dency, and, on acceptance of such resignation by the Gover- 
nor of the Presidency, such office shall become vacant. 

^ 32. ly the Indian Cottncils Act, 1892 {65 & 66 

Viet., c. 14), s, 4J\ 

33. No law or regulation made by any such Governor No law to be 
in Council in accordance with the provisions of this Act shall by 
be deemed invalid by reason only that the proportion of non- incomplete- 
official additional members hereby established was not com- ness of nnm- 
plete at the date of its introduction to the Council or its t>er of non- 
enactment. 

34. At any meeting of the Council of either of the • said Senior civil 
Presidencies from which the Governor shall be absent, the memTe7of 
senior civil ordinary member of Council present shall pre- Council 

side ; ^ ^ ^ ^ and in any case of difference of opinion at to preside in 

— ^ absence of 

The words not less than four nor more than eight in nuuiber ’’ were Governor of 
repealed by the Indian Ooaucils Act., 1909, s. 8, post. Presidency. 

2 The words for the term of two years from the date of such nomi- 
nation were repealed by the Indian Councils Act, 1909, s. 8, post. 

3 S. 32 provided for the filling up of vacancies in the nuuiber of Additional 
Members of the Legislative Councils of Madras and Pombay. 

^ The words and the power of making laws and regulations hereby 
vested in such Governor in Council shall be exercised only at meetings of 
such Council at which the Governor or some ordinary member of Council, 
and four or more members of Council (including under the term ‘ Members 
of Council ' such additional Uicmbers as afon said), shall be present were 
repealed by the Indian Councils Act, 1909, s. 8, post* 
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meetings of any such Council for making laws and regula- 
tions, where there shall be an equality of voices, the Gover- 
nor, or, in his absence, the senior member then presiding 
shall have two votes or the casting vote. 

35. hy the Statute Law Itevision Act, 1S9S (35 Sc 

56 Viet, c. 19).'] 

Governois of 30, ifj shall be lawful for every such Governor to appoint 
^^appouTt^^ all® ^ times and places of meeting of his Council for 
subsequenb the purpose of making laws and regulations under the 

meetings and provisions of this Act, and to adjourn or from time to time 
adjourn thorn. authorize such senior ordinary member of Council in his 
, absence to adjourn any meeting for making laws and regula- 

tions from time to time and from place to place. 

Rules and 37, Previously to the first of such meetings of their 

condifct^of Councils for the purpose of making laws and regulations 
businesa at under the provisions of this Act, the Governors of the said 
such meet- Presidencies in Council, respectively, shall make rules for the 
^“2®’ conduct of business at such meetings subject to the sanction 

of the Governor General in Council ; but such rules may 
be subsequently amended at meetings for the purpose of 
making laws and regulations, subject to the assent of the 
Governor : Provided always that it shall be lawful for tbe 
Governor General in Council to disallow any such rule and 
render the same of no effect. 


Business to be 
transacted 
at such 
meetings. 


Governors to 
assent to laws 
and regula- 
tions of 
Presidencies. 


38. No business shall be transacted at any meeting of 
the Council of either of the said Presidencies for the pur- 
pose of making laws and regulations (except as last here- 
inbefore provided) other than the consideration and enact- 
ment of measures introduced into such Council for the pur- 
pose of such enactment; and it shall not be lawful for any 
member or additional member to make, or for tbe Council 
to entertain, any motion, unless such motion shall be for 
leave to introduce some measure as aforesaid into Council, 
or have reference to some measure actually introduced there- 
into : Provided always that it shall not be lawful for any 
member or additional member to introduce, without the 
previous sanction of the Governor, any measure affecting 
the public revenues of the Presidency, or by which any 
charge shall be imposed on such revenues. 

39. When any law or regulation has been made by 
any such Council at a meeting for the purpose of making 
laws and regulations as aforesaid, it shall be lawful for the 

' Tbis^ section empowered the Governor General in CoTincil to fix the 
first meetings of the Legislative Councils of Madras and Bombay. It was 
repealed as being spent. 

2 The word " subsequent was repealed by 55 & 56 Viet,, c, 19. 
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Goremor, whether he shall or shall not have been present 
in Council at such meeting, to declare that he assents to, or 
withholds his assent from, the same. 

40. The Governor shall transmit forthwith an authentic Governor 
copy of every law or regulation to which he shall have so 
declared his assent to the Governor General, and no such law^and re- 
law or regulation shall have validity until the Governor gulations and 
General shall have assented thereto, and such assent shall Presidencies, 
have been signified by him to, and published by, the Gover- 
nor: Provided always, that in every case where the Gover- 
nor General shall withhold his assent from any such law 

or regulation, he shall signify to the Governor in writing 
his reason for so withholding his assent. 

41. Whenever any such law or regulation shall i^ive 

been assented to by the Governor General, he shall trans- allow laws 
mit to the Secretary of State for India an authentic copy and regula- 
thereof ; and it shall be lawful for Her Majesty to signify, . 

through the Secretary of State for India in Council, her ^ ' 

disallowance of such law or regulation, and such disallow- 
ance shall make void and annul such law or regulation from 
or after the day on which such Governor shall make known 
by proclamation, or by signification to the Council, that he 
has received the notification of such disallowance by Her 
Majesty. 

42. The Governor of each of the said Presidencies in Extent 
Council shall have power at meetings for the purpose of Governor ^o£ 
making laws and regulations as aforesaid, and, subject to presidency in 
the provisions herein contained, to make laws and regulations Council to 
for the peace and good government of such Presidency, and 

for that ].)urpose to repeal and amend any laws and xegula- 
tions made prior to the coming into operation of this Act 
by any authority in India, so far as they affect such Presi- 
dency ; Provided always, that such Governor in Council 
shall not have the power of making laws or regulations 
which shall in any way affect any of the provisions of this 
Act, or of any other Act of Parliament in force, or hereafter 
to be in force, in such Presidency. 

43. It shall not be lawful for the Governor in Council Governor of 
of either of the aforesaid Presidencies, except with the sane- 

tion of the Governor General, previously communicated to sanction of 
him, to make regulations or take into consideration any law Governor 
or regulation for any of the purposes next hereinafter men- 
tioned I that is to say— “ take into cou- 

(1) affecting the public debt of India, or the customs c^tatnllaws 
duties, or any other tax or duty now in force and or regulations 
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imposed by the authority of the Government of 

India for the general purposes of such Govern- 
ment : 

(2) regulating any of the current coin, or the issue of 

any bills, notes or other paper currency ; 

(3) regulating the conveyance of letters by the post 

office or messages by the electric telegraph within 

the Presidency : 

(4) altering in any way the Penal Code of India, as 

established by Act of the Governor General in 

Council, No. 42^ of 1800 ; 

(5) affecting the religion or religious rites and usages 

of any class of Her Majesty^s subjects in India: 

(6) affecting the discipline or maintenance of any part 

of Her Majesty^s military or naval forces : 

(7) regulating patents or copyright : 

(8) affecting the relations of the Government with 

foreign Princes or States ; 

Provided always, that no law or provision of any law or 
regulation which shall have been made by any such Governor 
in Council, and assented to by the Governor General as 
aforesaid shall be deemed invalid only by reason of its relating 
to any of the purposes comprised in the above list. 

44, The Governor General in Council, so soon as it 
shall appear to him expedient, shall, by proclamation, extend 
the provisions of this Act touching the making of laws and 
regulations for the peace and good government of the Presi- 
dencies of Fort Saint George and Bombay to the Bengal 
Division of the Presidency of Fort William, and shall specify 
in such proclamation the period at which such provisions 
shall take effect, and the number of councillors whom the 
Lieutenant-Governor of the said division may nominate for 
his assistance in making laws and regulations ; and it shall be 
further lawful for the Governor General in Council, from time 
to time and in his discretion, by similar proclamation, to 
extend the same provisions to the territories known as the 
North-Western Provinces and the Punjab, respectively. 

45. Whenever such proclamation as aforesaid shall have 
been issued regarding the said division or territories respec- 
tively, the Lieutenant-Governor thereof shall nominate, for 
his assistance in making laws and regulations, such number of 
councillors as shall be in such proclamation specified : Pro- 
vided that not less than one-third of such councillors shall in 
every case be non-oflScIal persons, as hereinbefore described, 
and that the nomination of such councillors shall be subject 


iSiQ. Read^'45.^ 
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to the sanction of the Governor General : And provided 
further, that at any meeting of any such Council from which 
the Lieutenant-Governor shall be absent, the member highest 
in ofRcial rank among those who may hold ofEce under the 
Crown shall preside ; i * * * and in any case of difference of 
opinion at any meetings of such Council for making laws 
and regulations, where there shall be an equality of voices, 
the Lieutenant-Governor, or such member highest in official 
rank as aforesaid then presiding, shall have two votes or the 
easting vote. 

46. li- shall be lawful for the Governor General, by pro- 
clamation as aforesaid, to constitute from time to time provinces and 
new provinces for the purposes of this Act, to which the appoint 
like provisions shall be applicable j and further to appoint 

from time to time a Lieutenant-Governor to any province ^ 

BO constituted as aforesaid, and from time to time to declane 
and limit the extent of the authority of such Lieutenant- 
Governor, in like manner as is provided by the Government 
-•^of India Act, 1854 ,^ respecting the Lieutenant-Governors 
of Bengal and the North-*Wcsteru Provinces. 

47. It shall be lawful for the Governor General in Coun- 

oil, by such proclamation as aforesaid, to fix the limits tuted Lieute- 
of any presidency, division, province or territory in India, nanfc-Gover- 
for the purposes of this Act, and further by proclamation Council 
to divide or alter from time to time the limits of any 
such presidency, division, province or territory for the 
said purposes ; Provided always that any law or regulation 
made by the Governor or Lieutenant-Governor in Council 
of any presidency, division, province or territory shall 
continue in force in any part thereof which may be severed 
therefrom by any such proclamation until superseded by 
law or regulation of the Governor General in Council, 
or of the Governor or Lieutenant-Governor in Council of 
the presidency, division, province or territory to which such 
parts may become annexed. 

48. It shall be lawful for every such Lieutenant-Gov- *of 

ernor in Council thus constituted to make laws for the presidencies, 
peace and good government of his respective division, etc., by pro- 
province or territory ; and, except as otherwise hereinbefore clamation. 
specially provided, all the provisions in this Act contained 

1 Tlio -words " and the power of making laws and regulations shall be 
exercised only at meetings at which the Lieutenant-Governor or some member 
holding office as aforesaid, and not less than one-half of the Members of 
Council so summoned as aforesaid, shall be present** were repealed by 
the Indian Councils Act, 1909, s. 8, !post. 

2 The Government of India Act, 1854, has been repealed by the Govern- 
ment of India Act, 1915, Sch. IV, 

Q 2 
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respecting tlie nomination of additional members for the 
purpose of making laws and regulations for the Presidencies 
of Port Saint George and Bombay, and limiting the power 
of the Governors in Council of Fort Saint George and 
Bombay for the purpose of making laws and regulations, and 
respecting the conduct of business in the meetings of such 
Councils for that purpose, and respecting the power of the 
Governor General to declare or withhold his assent to laws 
or regulations made by the Governors in Council of Port 
Saint George and Bombay, and resiDecting the power of 
Her Majesty to disallow the same, shall apply to laws or 
regulations to be so made by any such Lieutenant-Governor 
in Council. 

49. Provided always that no proclamation to be made 
by the Governor General in Council under the provisions of 
this A ct, for the purpose of constituting any Council for the 
presidency, division, provinces or territories hereinbefore nam- 
ed, or any other provinces, or for altering the boundaries ox any 
presidency, division, province or territory, or constituting any 
new province for the purpose of this Act, shall have any force 
or validity until the sanction of Her Majesty to the same 
shall have been previously signified by the Secretary of State 
in Council to the Governor General. 

50. If any vacancy shall haj)pen in the office of Gov- 

ernor General of India when no provisional successor shall 
be in India to supply such vacancy, then, and in cveiy such 
case, ^[the Governor of the Presidency of Port William in 
Bengal], the Governor of the Presidency of Port Saint 
George or the Governor of the Presidency of Bombay, who 
shall have been first appointed to the office of Governor by 
Her Majesty, shall hold and execute the said ofiice of Gov- 
ernor General of India 2 * * * ^ 

until a successor shall arrive, or until some person in India 
shall be duly aiipointed thereto; and every such acting 
Governor General shall, during the time of his continuing 
to act as such, have and exercise all the rights and powers of 
Governor General of India, and shall be entitled to receive 
the emoluments and advantages appertaining to the office by 
him supplied, such acting Governor General foregoing the 
salary and allowances appertaining to the office of Governor 
to which he stands appointed, and such office of Governor 
shall be supplied for the time during which such Governor 


^ Inserted by tbe Government of India Act, 1912, ^osf. 

2 The words « and Governor of the Presidency of Port William in 
Bengal were repealed by ihid^ 
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I* shall act as Goveroor General, in the manner directed in 
section 63 of the Government of India Act, 1833.^ 

51. If, on such vacancy occurring, it shall appear to the If it appe ars 
Governor, who by virtue of this Act shall hold and execute 

the said oflSce of Governor General, necessary to exercise the exerciTe^ ° 
powers thereof before he shall have taken his seat in Council, powers before 
it shall be lawful for him to make known by proc-amation 
this appointment, and his intention to assume the siid office cii 
of Governor General, and after such proclamati )n, and make his ap- 
henceforth until he shall repair to the place where the pointment. 
Council may assemble, it shall be lawful for him to exercise by pro^l^a* 
alone all or any of the powers which might be exercised by tiou. 
the Governor General in Council, except the power of naklug 
laws and regulations ; and all acts done in the exercis 3 of the 
said powers, except as aforesaid, shall be of the same force and 
effect as if they had been done by the Governor General in 
Council : Provided that all acts done in the said Council 
after the date of such proclamation, but before the communi- 
cation thereof to such Council, shall be valid, subject never- 
theless to revocation or alteration by such Governor who shall 
have so assumed the said office of Governor General ; and 
from the date of the vacancy occurring until such Governor 
shall have assumed the said office of Governor General, 
the provisions of section 62 of the Government of India 
4), Act, 1833^, shall be, and the same are declared to be, 
applicable to the case. 

52. Nothing in this Act contained shall be held to Nothing in 
derogate from or interfere with (except as herein before Act shall 
expressly provided) the rights vested in Her Majesty, or the tbrioworrcf 
powers of the Secretary of State for India in Council, in the Cvown of 
relation to the Government of Her Majesty^s dominions in Secretary of 
India, under any law in force at the date of the passing of 

this Act; and all things which shall be done by Her Majesty, Council, 
or by the Secretary of State as aforesaid, in relation to such 
government, shall have the same force and validity as if this 
Act had not been passed. 

53. Wherever any act or thing by this Act required or Meaning of 

authorised to he done by the Governor General or by the term « in 
Governors of the Presidencies of Port Saint George and ^ 

Bombay in Council, it is not required that such act or thing 

should be done at a meeting for making laws and regulations, 
unless where expressly provided. 

54. [Uep, hy the StaUite Law Revision Act, 1S75 {38 
^ 39 Viet,, c, 66,)^ 


^The Government of India Act, 1833 (except s. 112), has l)cen repealed 
by the Government of India Act, 1915, Sch. IT, ante. 
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THE GOVERNMENT OF INDIA ACT, 1865.^ 

(28 f 29 Viet., c. 17.) 

An Act to enlarge the powers of the Governor General of 

India in Council at meetings for making Laws and 

Begnlations, and to amend the Law respecting the 

'^^evritorial Limits of the several Presidencies and LieU’- 

tenant Governorships in India. 

{9th May, 

1. The Governor General of India shall have power at 
meetiugs for the purpose of making laws and regulations to 
make laws and regulations for all British subjects of Her 
Majesty within the dominions of princes and states in India 
in alliance with Her Majesty whetker in the service of the 
Government of India or otherwise. 

2. The preceding section shall be read with, and taken 

as part of, section %% of the said Indian Councils Act, 1861.^ 24 & 25 

3- iBej). ilte btatute Law Bevisioti Act, 1878 (4i 
42 Viet., c. 79).] 

4. It shall be lawful for the Governor General of India 
in Council from time to time to declare and appoint, by 
proclamation, what part or parts of the Indian territories for 
the time heiug uuder the dominion of Her Majesty shall be 
or continue subject to each of the Presidencies and Lieute- 
nant-Governorships for the time being subsisting in such 
territories, and to make such distribution and arrangement, 
or new distiibution and arrangement, of such territories into 
or among such Presidencies and Lieutenant-Governorships 
as to the said Governor General in Council may seem expe- 
dient, 

5. Provided always that it shall bo lawful for the Secre- 
tary of State in Council to signify to the said Governor 
General in Council his disallowance of any such proclama- 
tion : 

and provided further that no such proclamation for th© 
purpose of transferring an entire zilla or district from one 
Presidency to another, or from one Lieutenant-Governorship 
to another, shall have any force or validity until the sanc- 
tion of Her Majesty to the same shall have been previously 
signified by the Secretary of State in Council to the Gov- 
ernor General, 

' This Statute has been repealed and re-enacted by the Government^ 

India Act, 1915, awie. /See first footnote to this Appendix. 

^ Printed, ante. 



APPENDIX 1. 


241 


Extract prom- 


THE GOVERNJMENT OF INDIA ACT, 1869. 


(33 §* * 33 FicL, c. 97.) 


An Act to amend, in certain respects the Act for the better 
government of India. 

*siS***^5iC5K* 


^8. The appointments of the Ordinary Members of the Appoinfcmenfc 
Governor GeneraVs Council and of the Members of Council of Ordinary 
of the several Presidencies^ * * h* shall 

* * * be made by Her Majesty by warrant 

under Her Royal Sign Manual. 


THE INDIAN COUNCILS ACT, 1869.^ 

(32 ^ 33 net., €. 98.) 

An Act to define the powers of the Governor General of India 
in Council at meetings for making Laws and Regulations 
for certain purposes. 


\llth August^ 1869.] 

Whereas doubts have arisen as to the extent of power 
of the Governor General of India in Council to make laws 
binding upon native Indian subjects beyond the Indian 
territories under the dominion of Her Majesty : 


^ This Statute has heen rciioalcd and re-enacted by the Government of 
India Aci, 1915, ant^. See the first footnote to App. I, ante. 

2 See now s. 36 (1) and s. 4i7 (1) of the Government of India Act, 1915, 
ante. 

3 The words “ which by section twenty-nine of the said recited Act* are to 
be made by the Secretary of State in Council with the concurrence of a 
majority of Members present at a meeting/^ occurred originally after the 
word Presidencies,” but were repealed hj the Statute Law' Revision Act, 
1883 (4!6&47 Vict.,c. 39). The words “after the passing of this Act,” 
which occurred after the w’ord “ shall,” were repealed hy the Statute Law 
Revision (No, 2) Act, 1893 (56 & 57 Viet., c* 54). 


* The Act hero referred to was the Government of India Act, 1858 (21 & 

22 Viet., c. 106), which provided for the transfer of the East India Company 

to the Crown, 
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The Indian Coitnciis Act, 1869. 

1. * * * The Governor General of India 

in Council shall have power at meetings for the pm^pose of 
making laws and regulations to make laws and regulations 
for all persons, being native Indian subjects of Her Majesty 

* without and beyond as well as within 
the Indian territories under the dominion of Her Majesty. 

2. [Jieji). ly the Statute Law Eemion Acty 1883 {46 47 

Viet,, c. 89 ) .] 

3. Notwithstanding anything in the Indian Councils 
Act or in any other Act of Parliament contained, any law or 
regulation which shall hereafter bo made by the Governor 
General in Council in manner in the said Indian Councils 
Act provided shall not be invalid by reason only that it may 
repeal or affect any of the provisions of the Government of ^ 
India Act, 18^33,^ contained in sections 84 and 86 of the said * 
Act. 


THE GOVEENMENT OF INDIA ACT, 1870.3 
(55 Fict,, c» 5.) 

An Act to make better provision for making Laws and Megu- 
lations of certain parts of India, and for certain other 
purposes relating thereto. 


\2Uh March, 1S70.] 

Whereas it is expedient that provision should be made 
to enable the Governor General of India in Council to make 
Eegulations for the peace and good government of certain 
territories in India otherwise than at meetings for the pur- 
pose of making laws and regulations held under the pro- 
visions of the^ Indian Councils Act, 1861; and also for certain ^ og 
other purposes connected with the government of India : Vict., c. 


1 Tlie words Prom and after the passing of this Act,” at the beginning 
of this seotion and the words Her heirs and successors,” which occurred 
after the words “ subjects of Her Majesty,” were repealed by the Statute 
Law Revision (No. 2) Act, 1893 (56 & 57 Vict.,c. 64), 

Repealed (except s, 112) by the Governmeat of India Act, 1915, anU. 

^ ® This Statute has been repealed and re-enacted by the Government of 
India Act, 1916, ante. See the first footnote to Appendix I, ante. 

* Printed ante. 
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1. Every Governor of a Presidency in Council, Lieu- Powei for 
tenant-Governor or Chief Co.nmissioner, whether the Gov- ^oyernmeni 
ernorship or Lieutenant-Governorship or Chief Commissioner- to make 
ship be now in existence or may hereafter be established, Regulations 
shall have power to propose to the Governor General in 
Council drafts of any Regulations, together with the reasons 
for proposing the same, for the peace and government of any 
part or parts of the territories under his government or ad- 
ministration to which the Secretary of State for India shall 
from time to time by resolution in Council, declare the pro- 
visions of this section to be applicable from any date to be 
fixed in such resolution ; 

and the Governor General in Council shall take such 
draft and reasons into consideration ; 

and when any such draft shall have been apj^roved of 
by the Governor General in Council, and shall have received 
the Governor General’s assent, it shall be published in the 
Gazette of India and in the local Gazette, and shall there- 
upon have like force of law and be subject to the like 
disallowances as if it had been made by the Governor General 
of India in Council at a meeting for the purpose of making 
laws and regulations. 

The Secretary of State for India in Council may from 
time to time withdraw such power from any Governor, Lieu- 
tenant-Governor or Chief Commissioner, on whom it has 
been conferred, and may from time to time restore the same 
as he shall think fit. 

2. The Governor General shall transmit to the Secre- Copies of 

tary of State for India in Council an authentic copy of sent to 
every Regulation which shall have been made under the Secretary of 
provisions of this Act ; State, etc. 

And all laws or regulations hereafter made by the 
Governor General of India in Council, whether at a meeting 
for the purpose of making laws and regulations or under the 
said provisions, shall control and supersede any Regulation 
in anywise repugnant thereto which shall have been made 
under the same provisions. 

3. Whenever the Governor General in Council shall hold Lieutenant- 
a meeting for the purpose of making laws and regulations 

at any place within the limits of any territories now or Commission- 
hereafter placed under the administration of a Lieutenant- era when to 
Governor or a Chief Commissioner, the Lieutenant Governor members 
or Chief Commissioner respectively shall be ex-officio an the^^vernor 
Additional Member of the Council of the Governor General General's 
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The Government of Indi^l AcT; 1870. 

for that purpose^ in excess (if necessary) of the maximum 
number of twelve specified by the said Act. 

4 . ^ Statute Law Bevuion Act^ 1883 {46 ^ 47 
Fict,, c, 55).] 

5 . Whenever any measure shall be proposed before the 
Governor General of India in Council whereby the safety, 
tranquillity or interests of the British possessions in India, 
or any part thereof, are or may be, in the judgment of the 
said Governor General, essentially affected, and he shall be 
of opinion either that the measure proposed ought to be 
adopted and carried into execution, or that it ought to be 
suspended or rejected, and the majority in Council then 
present shall dissent from such opinion, the Governor General 
may, on his own authority and responsibility, suspend or 
reject the measure in part or in whole, or adopt and carry 
it into execution ; 

but in every such case any two Members of the dissen- 
tient majority may require that the said suspension, rejection 
or adoption, as well as the fact of their dissent, shall be 
notified to the Secretary of State for India, and such notifi- 
cation shall be accompanied by coj>ics of the minutes (if any) 
which the Members of the Council shall have recorded on the 
subject. 

6. Whereas it is expedient that additional facilities 
should be given for the employment of natives of India of 
proved merit and ability in the Civil Service of Her Majesty 
in India : 

Be it enacted, that nothing in the Government of India 
Act, 1858,^ or in the Indian Civil Service Act, 1861,^ or in 
any other Act of Parliament or other law now in force in 
India, shall restrain the authorities in India by whom appoint- 
ments are or may be made to offices, places and employ- 
ments in the Civil Service of Her Majesty in India from 
appointing any native of India to any such office, place or 
employment, although such native shall not have been ad- 
mitted to the said Civil Service of India in manner in section 
82 of the first-mentioned Act provided, but subject to such 
rules as may be from time to time prescribed by the Governor 
General in Council, and sanctioned by the Secretary of State 
in Council, with the concurrence of a majority of members 
present ; 

and that for the purpose of this Act the words native 
of India shall include any person born and domiciled within 

1 Repealed (except s.4) by the Government of India Act, 1915, ante* 

* Repealed by ibid. 


21 & 22 Viet., 
c. 106. 

24 & 25 Viet,, 
c. 54. 
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the dominions of Her Majesty in India^ of parents habitually 
resident in India, and not established there for temporary 
purposes only ; 

and that it shall be lawful for the Governor General in 
Council to define and limit from time to time the qualifica- 
tion of natives of India thus expressed : 

Provided that every Resolution made by him for such 
purpose shall be subject to the sanction of the Secretary of 
State in Council, and shall not have force until it has been 
laid for thirty days before both Houses of Parliament. 


THE INDIAN COUNCILS ACT, 187 1.^ 

{34 ^ 35 Viet., c. 34,) 

An Act to extend in certain respects the power of Local 
Legislatures in India as regards European British 
subjects, 

\29th June, 1871.'] 

Whereas it is expedient that the power of making laws 
and regulations conferred on Governors of Presidencies in 
India in Council by the Indian Councils AeV & 25 
Viet., c. 67), section 42, should in certain resi^ects be 
extended : 

1. No law or Regulation heretofore made or hereafter to Power for 
be made by any Governor or Lieutenant-Governor in Council j^ture 
in India in manner prescribed by the aforesaid Act shall be confer juris- 
invalid only by reason that it confers on Magistrates, being diction over 
Justices of the Peace, the same jurisdiction over European 
British subjects as such Governor or Lieutenant-Governor in 
Council, by regulations made as aforesaid, could have law- ** 
fully conferred or could lawfully confer on Magistrates in 
the exercise of authority over natives in the like cases. 

®2. When evidence has been given in any proceeding 
under this Act before a Magistrate, being a Justice of the Eu^J^pean 
Peace, which appears to be sufficient for the conviction of British 
the accused person, being a Euro]iean British subject, of an subject to 
offence for which, if a native, he would under existing law Court. 

^This Statute has been repealed and re-enacted by the Government of India 
Act, 1915, ante. See the first foocnote to App. I, ante, 

® The Indian Councils Act, 1861, printed ante. 

s The provisions of s. 2 were made unnecessary by s. 447 of the Code 
of Criminal Procedure, 1898 (V of 1898). 
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be triable exclusively before the Court of Session, or which, 
in the opinion of the Magistrate, is one which ought to be 
tried by the High Court, the accused person, if such Euro- 
pean British subject, shall be sent for trial by the Magistrate 
before the High Court. 

3 . And whereas by an Act passed by the Governor 
General of India in Council,^ Indian Act No. XXII of 1870, 
it is provided that certain Acts heretofore passed by the 
Governors of Madras and Bombay respectively in Council, 
and by the Lieutenant-Governor of Bengal in Council, 
shall, so far as regards the liability of European 
British subjects to be convicted and punished thereunder 
be and be deemed to be as valid as if they had been passed 
by the Governor General of India in Council at a meeting 
for the purpose of making laws and regulations : 

Be it further enacted that the said Governors and 
Lieutenant-Governors in Council respectively shall have 
power to repeal and amend any of the said Acts so declared 
valid by Acts;to be passed under the provisions of the® Indian 26 Vicfc 
Councils Act. c 67 ' 


THE INDIAN COUNCILS ACT, 1874.3 
(37 ^ 35 Viet, c. 91.) 

An Act to amend/ the Law relating to the Council of the 
Governor General of India. 

\7th August, 1874.2 

Whereas it is expedient to amend the law relating to 
the Council of the Governor General of India : 

1 . It shall be lawful for Her Majesty, if she shall see fit, 
to increase the number of the Ordinary Members of the 
Council of the Governor General of India to six, by appoint- 
ing any person from time to time by warrant under Her 
Royal Sign Manual to be an Ordinary Member of the said 
Council in addition to the Ordinary Members thereof 24 & 25 
appointed under section 3 of the Indian Councils Act, 18 til 2 Viet., c. 67. 

and under section 8 of the Government of India Act, 1869.^ ’ 

I Vicfc., c. 97. 

^Act. XXII of 1870 (An Act to confirm certain laws affecting 
JSuropean British subjects) was repealed by the Code of Criminal Procedure, 

1882 (Act X of 1882). 

* Printed ante. 

^ ® This Statute has been repealed and re-enacted by the Government of 
India Act* 1915, ante. See first footnote to App. X, ante. 
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The law for the time being in force with referenee to 
Ordinary Members of the Council of the Governor General 
of India shall apply to the person so appointed by Her 
Majesty under this Act. isu * * 

2, Whenever a Member of Council * * * ^ Number of 

shall have been appointed under the first section of this Act^ Members of 
it shall be lawful for Her Majesty, if she shall see fit, to ^ay°be 
diminish from time to time the number of the Ordinary subsequently 
Members of the Council of the Governor General of India to diminished, 
five, by abstaining so long as she shall deem proper from 

filling np any vacancy or vacancies occurring in the offices of 
the Ordinary Members of the said Council appointed under 
section 8 of the Indian Councils Act, 1861,* and under 
section 8 of the Government of India Act, 1869,* not being 
a vacancy in tbe office of the Ordinary Members of Council 
required by law to be a barrister or a member of tbe Faculty 
of Advocates of Scotland ; 

and whenever tbe Secretary of State for India shall have 
informed the Governor General of India that it is not the 
intention of Her Majesty to fill up any vacancy, no tem- 
porary appointment shall be made to such vacancy under 
section 27 of the ^Indian Councils Act, 1861 ; 

and if any such temporary appointment shall have been 
made previously to the receipt of such information, the 
tenure of office of the pers(.n temporarily appointed shall cease 
and determine from the time of tbe receipt of such infor- 
mation by the Governor General. 

3, Nothing in this Act contained shall affect the provi- Not to affect 
sions of section 8 of the Indian Councils Act, 1861,* or the 
provisions of section 5 of tbe Government of India Act, ^eneraUn 
1870,* or any power or authority vested hy law in the respect of 
Governor General of India in respect of his Council or of the Council 
Members thereof. 

THE INDIAN COUNCILS ACT, 

[55 ^ 56 riot,, c. 14,] 

An Act to amend tie Indian Cotmcih Act, 1861, 

[80th Ime, 1892,] 

Be it enacted by the Oueen^s Most Excellent Majesty, 
by and with the advice and consent of tbe Lords Spiritual 


^ The W(>rds who shall he called tbe Member of Coimcil for public 
works purposes ” in s. 1, and the words “ for public works purposes ” in s. 2 
were repealed by tbe Indian Councils Act, 1904, s. 1 (4 Edw. 7, c. 26). 

2 Printed anU , 

8 This Statute has been repealed and re-enacted by tbe Government of 
India Act, 1916, «•>/«. See first footnote to App. I, anU. For Despatch 
f ropa Secretary of State regarding this Statute, See App. Ill, post. 
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and Temporal, and Commonf?, in this present Parliament 
assembled, and by the authority of the same, as follows; — 
[Section Jf, waking provisions jor increase of mmljer of 
members of Indian Co7ioicils for making laws and regulations^ 
and section 2^ modifging the provisions of 24 §* 25 Vict.^ 
c. 67y as to business at legislative meetings^ were repealed by 
9 Mw. 7, <?. 4, s. 8 (5)0 

hereby declared that in the twenty-second 
c. 67 , 9 . 22, of the Indian Councils Act, 1861/ it was and is 

3 & 4 WiiL 4, intended that the words Indian territories now under the 
+ <J<^i^iDion of Her Majesty should be read and construed 
c. 95. ^ words ^^or hereafter weie and had at the time of 

the passing of the said Act been inserted next after the 
word now ; and further, that the Acts third and fourth 
William the Fourth, Chapter eighty-five,^ and sixteenth and 
seventeenth Victoria, Chapter ninety-five,® respectively, shall 
be read and construed as if at the date of the enactment 
thereof respectively it was intended and had been enacted 
that the said Acts respectively should extend to and include 
the territories acquired after the dates thereof respectively by 
the East India Company, and should not be confined to the 
territories at the dates of the said enactments respectively in 
Repeal possession and under the Government of the said Company. 

PoweVto fill Sections IS and 32 of the Indian Councils Act, 1861,^ 

pp vacancy are hereby repealed, and it is enacted that — 

(1) If any additional member of Council, or any 
member of the Council of a Lieutenant-Go v^ernor, 
4* * He * * He shall be 

absent from India or unable to attend to the 
duties of his oflBice for a period of two consecutive 
months, it shall be lawful for the Governor 
General, the Governor or the Lieutenant- 
Governor, to whose Council such additional 
member or member may have been nominated 
(as the case may he) to declare, by a notification 
published in the Government Gazette, that the 
seat in Council of such person has become 
vacant. 

B **Hc*3*t*4::j, 

^ Printed, ante, 

2 Tlie Governme-nt of India Act, 1833 (except s. 112) has been repealed 
by the Government of India Act, 1915, ante. 

® The Government of India Act, 1863, has been repealed by ibid, 

* The words ‘^appointed nndei* the said Act or this Act*^ were repealed 
by the Indian Councils Act, 1909, Sch. II, post. 

* Snb-elause (2) of s. 4 providing for the filing np of vacancies occurrino- 
by absence from India, inability to attend to duty, death, acceptance of 
office or resignation duly accepted, was repealed by the Indian Councils Act 
1909, s. 8, and Sch. II, post. This is now provided for by the Refulaiions 
for the nomimtion and election of Additional Members. 


in number of 

additional 

members. 
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The Indian Councils Acts, 1892 and 1909, 

5 . The Local Legislature of any province in India may, 

from time to time, by Acts passed under and subject^ i6 the 
provisions of the Indian Councils Act, 1861,^ and with the tuies, 
previous sanction of the Governor General, but not other- 
wise, repeal or amend as to that province any law or 
regulation made either before or after the passing of this 
Act by any authority in India other than that Local Legis- 
lature : .. 0*11 

Provided that an Act, or a provision of an Act, made 

by a Local Legislature, and subsequently assented to by 
the Governor General, in pursuance of the Indian Councils 
Act, 1861,2 s^jxll not be deemed invalid by reason only of its 
requiring the previous sanction of the Governor General 
under this section. 

6. In this Act - 

the expression Local Legislature means — ^ Definitiong. 

(1) the Governor in Council for the purpose of making 

laws and regulations of the respective provinces 
of Fort St. George and Bombay ; and 

(2) the Council for the purpose of making laws and 

regulations oO the Lieutenant-Governor of any 
province to which the provisions of the Indian 
Councils Act, 1861,2 touching the making of laws 
or regulations, have been or are hereafter ex- 
tended or made applicable : 

the expression province means any Presidency, 
division, province or territory over which the powers of any 
Local Legislature for the time being extend. . 

7. Nothing in this Act shall detract from or diminish 

the powers of the Governor General in Council at meetings Gorernor 

for the purpose of making laws and regulations. General in 

^ Council. 

8. This Act may be cited as the Indian Councils Act, 

1892 ; and the Indian Councils Act, 1861,^ and this Act may 
be cited together as the Indian Councils Acts, 1801 and 1 892, 


THE INDIAN COUNCILS ACT, 1909.2 
[9 JEdw, 7j Cha'pter ^.] 

An Act to amend the Indian Coimcils Acts^ 1861 and 1892 
and the Government of India Acb^ 1833, 

\_2m 3Iay, 1909,] 

Be it enacted by the King^s Most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 

^ Printed ante, 

^ Tins Statute has been repealed and re-enacted by the Government- of 
India Act, 1915, ante, See tot footnote to App. X, ante. 
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Tee Indian Councils Act, 1909. 

and^ Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : — 

1. (7) The additional members of the Councils for the 
purpose of making laws and regulations (hereinafter referred 
to as Legislative Councils) of the Governor General and of 
the Governors of Fort Saint George and Bombay, and the 
members of the Legislative Councils already constituted, or 
which may hereafter be constituted, of the several Lieutenant- 
Governors of Provinces, instead of being all nominated by 

the Governor General, Governor or Lieutenant-Governor in 24 & 25 Viet 
manner provided by the Indian Councils Acts, 1801 and c. 67. 

1892,^ shall include members so nominated and also members &56 Vut,, 
elected in accordance with regulations made under this Act, 
and references in those Acts to the members so nominated 
and tbeir nomination shall be construed as including 
references to tbe members so elected and their election. 

(5) The number of additional members or members so 
nominated and elected, tbe number of such members required 
to constitute a quorum, tbe term of office of such members 
and tbe manner of filling up casual vacancies occurring by 
reason of absence from India, inability to attend to duty, 
death, acceptance of office, or resignation duly accepted, or 
otherwise, shall, in the case of each such Council, be such as 
may be prescribed by regulations made under this Act : 

Provided that the aggregate number of members so 
nominated and elected shall not, in the case of any Legis- 
lative Council mentioned in the first column of the First 
Schedule to this Act, exceed the number specified in the 
second column of that Schedule. 

2. (I) The number of ordinary members of tbe Councils 
of the Governors of Fort Saint George and Bombay shall be 
such number not exceeding four as the Secretary of State in 
Council may from time to time direct, of whom two at least 
shall be persons who at the time of their appointment have 
been in the service of the Crown in India for at least twelve 
years. 

(3) If at any meeting of either of such Councils there is 
an equality of votes on any question, the Governor or other 
person presiding shall have two votes or the casting vote. 

^8. (1) It shall be lawful for the Governor General in 
Council, with the approval of the Secretary of State in 


^ See Indian Councils Act, 1892, s. 8, ante. 

^ Cf, the Government of I^dia Act, 1912, s. 2, 
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The Indian Councils Act^ 1909. 

Council, by proclamation, to create a Council in the Bengal Provincial 
Division o£ the Presidency of Port William for the purpose 
of assisting the Lieutenant-Governor in the executive govern- 
ment of the province, and by such proclamation-— 

(a) to mate provision for determining what shall be 

the number (not exceeding four) and quali- 
fications of the members of the Council ; 
and 

(b) to make provision for the appointment of tempo- 

rary or acting members of the Council during 
the absence of any member from illness or 
otherwise, and for the procedure to be adopted 
in case of a difference of opinion between a 
Lieutenant-Governor and his Council, and in 
the case of equality of votes, and in the case of 
a Lieutenant-Governor being obliged to absent 
himself from his Council from indisposition or 
any other cause. 

(2) [t shall be lawful for the Governor General in 
Council, with the like approval, by a like proclamation, to 
create a Council in any other province under a Lieutenant- 
Governor for the purpose of assisting the Lieutenant- 
Governor in the executive government of the province; 

Provided that, before any such proclamation is made, a draft 
thereof shall he laid before each House of Parliament for not 
less than sixty days during the session of Parliament, and, if 
before the expiration of that time an address is presented to 
His Majesty by either House of Parliament against the draft 
or any part thereof, no further proceedings shall be taken 
thereon, without prejudice to the making of any new 
draft. 

(3) Where any such proclamation has been made with 
respect to any province, the Lieutenant-Governor may, with 
the consent of the Governor General in Council, from time 
to time, make rules and orders for the ^ more con- 
venient transaction of business in his Council, and any 
order made or act done in accordance with the rules and 
orders so made shall be deemed to be an act or order of the 
Lieutenant-Governor in Council. 

{4) Every member of any such Council shall be appointed 
by the Governor General with the approval of His Majesty, 
and shall, as such, be a member of the Legislative Council of 
the Lieutenant-Governor, in addition to the members nomi- 

K 
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The Indian Councils Act, 1909. 

nated by the Lieutenant-Goveraor and elected under the 
provisions of this Act. 

4. The Governor General and the Governors of Port 
Saint George and Bombay, and the Lieutenant-Governor 
of every province, respectively, shall appoint a member of their 
respective Councils to be Vice-President thereof, and, for the 
purpose of temporarily holding and executing the office of 
Governor General or Governor of Fort Saint George or 
Bombay and of presiding at meetings of Council in the 
absence of the Governor General, Governor or Lieutenant- 
Governor, the Vice-President so appointed shall be deemed to 
be the senior member of Council and the member highest in 
rank, and the Indian Councils Act, ISOl,^ and sections sixty- 

two and sixty-three of the Government of India Act, 1838,2 ^ f Will, 
shall have effect accordingly, " 

5. ( 1 ) Notwithstanding anything In the Indian Councils 
Act, 1861,1 the Governor General in Council, the Governors 
in Council of Fort Saint George and Bombay, respectively, 
and the Lieutenant-Governor or Lieutenant-Governor in 
Council of every province, shall make rules authorising at 
any meeting of their respective Legislative Councils the 
discussion of the Annual Financial Statement of the Governor 
General in Council or of their respective Local Governments 
as the case may be, and of any matter of general public 
interest, and the asking of questions, under such conditions 
and restrictions as may be prescribed in the rules applicable 
to the several Councils. 

(2) Such rules as aforesaid may provide for the appoint- 
ment of a member of any such Council to preside at any such 
discussion in the place of the Governor General, Governor 
or Lieutenant-Governor, as the case may be, and of any Vice- 
President. 

(3) Pules under this section, where made by a Governor 
in Council, or by a Lieutenant-Governor or a Lieutenant- 
Governor in Coifneil, shall be subject to the sanction of the 
Governor General in Council, and where made by the 
Governor General in Council shall be subject to the sanction 
of the Secretary of State in Council, and shall not be subject 
to alteration or amendmenfc by the Legislative Council of the 
Governor General, Governor or Lieutenant-Governor. 


^ Printed ante. 
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The Indian Councils Act, 1909. 

6. The Governor General in Council shall, subject to the Power to 
approval of the Secretary of State in Council, make regula- regula- 
tions as to the conditions under which and manner in which 

persons resident in India may be nominated or elected as 
members of the Legislative Councils of the Governor General 
Governors and Lieutenant-Governors, and as to the qualifica- 
tions for being, and for being, nominated or elected, a 
member of any such Council, and as to any other matter for 
which regulations are authorised to be made under this Act, 
and also as to the manner in which those regulations are to 
be carried into effect. Uegulations under this section shall 
not be subject to alteration or amendment by the Legislative 
Council of the Governor General, 

7. All proclamations, regulations and rules made nnder 
tWs Act. other than rules made by a Lieutenant-Governor 

for the more convenient transaction of business in bis Council, pai-iiameut. 
shall be laid before both Houses of Parliament as soon as 
may be after they are made. 

8. (Jfj This Act may be cited as the Indian Councils 

Act, 1909, and shall be construed with the Indian Councils co^^ience-”' 
Acts, 1861^ and 1892,^ and those Acts, the Indian Councils ment aud 
Act, 1839,^ the Indian Councils Act, 1871,^ the Indian 
Councils Act, 1874,^ the Indian Councils Act, 1904, and this 
Act, may be cited together as the Indian Councils Acts, 1861 
to 1909. 

(2) This Act shall come into operation on such date or 
dates as the Governor Genei-al in Council, with the approval 
ai the Secretary of State in Council, may appoint, and 
different dates may be appointed for different purposes and 
provisions of this Act and for different Councils. 

On the date appointed for the coming into operation of 
this Act as respects any Legislative Council, all the nomi- 
nated members of the Council then in office shall go out of 
office, but may, if otherwise qualified, be re-nominated 
or be elected in accordance with the provisions of this 
Act. 

(3) The enactments mentioned in the Second Schedule 
to this Act are hereby repealed to the extent mentioned in 
the third column of that Schedule. 


‘ Printed ante. 

2 The Act came into operatic-n for all purposes and fpr all Councils on 
the 15th November, 1909— see Gazette of India Extraordinary, dated 15tli 
November, 1909, p. 1. 

R 2 
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SCHEDULES. 

[^Section 1.] 

Fiest Schedule.^ 


Maximwn Numbers of Nominaied and Elected Jdemhers of 

Legislative Councils. 


legislative Council. 

Maximum number. 

Liegislative Council of the Governor General . * 

60 

Legislative Council of the Governor of Fort Saint 
George. 

50 

Legislative Council of the Governor of Bombay 

60 

a # * # # 

* 

Legislative Council of the Lieutenant-Governor of 
the United Provinces of Agra and Oudh. 

60 

3 # # * 

# 

Legislative Council of the Lieutenant-Governor of 
the Province of the Punjab. 

30 

Legislative Council of the Lieutenant-Governor of 
the Province of Burma. 

30 

Legislative Council of the Lieutenant-Governor of 
any Province which may hereafter be con- 
stituted. 

30 

^ [Legislative Council of the Governor of Fort William 
in Bengal.] 

60 

■* [Legislative Council of the Lieutenant-Governor of 
Bihar and Orissa-] 

50 


1 See now First Sch. to the Government of India Act, 1916, ante. 
s Entry relating to the Iieg^slative Council of the Liientenant-Govemor 
of Bengal was repealed by the Government of India Act, 1912, post 
I, -J ®“try relating to the Le^slatlve Council of the Lieutenant-Governor 
of Eastern Bengal ftiid Assam was repealed by ibid, 

* !|[nserted by ibid. 
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The Indian Councils Act, 1900. 
Second Schedule. 

[Section 8.] 

Enactments repealed. 

Session 

and Short Title. Extent of Bepeal. 

Chapter. 


^24 and 25 The Indian In section ten, the words not less 

Viet., c, 67. Councils Act, than six nor more than twelve in 
1861. number.” 


In section eleven, the words for the 
term of two years from the date of 
such nomination.” 


In section fifteen, the words from 
** and the power of making laws and 
regulations” to sh.ill be i resent.” 


In section twenty-nine, the w'ords 
^^not less than four nor more than 
eight in number.” 

In section thirty, the words for the 
term oi two years from the date of 
such nomination.’^ 

In section thirty-four, the words from 
and the power of making laws and 
regulations ” to shall be present.” 


In section forty -five, the words from 
“ and the power of making laws and 
regulations’^ to ** shall be piesent.” 


* 65 and 56 The Indian Sections one and two. 

Viet., C.14. Councils Act, 

1892. 

In section four, the words “appointed 
under the said Act or this Act ” and 
paragraph (2). 


' Printed, ante . 
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THE GOVERNMENT OF INDIA ACT, 

[2 §• 3 Geo. 5, Chapter 6.] 

Jn Act to mahe stcch amendnientr, in the Law relating to the 
government of India as are consequential on the 
a]} ji ointment of a se'parato Governor of Fort IVillwy^ 
in Bengal and other ad minisir alive changes in the local 
government of India, 

[25x11 JiTNE, 1912.] 

WuErx-EAS Ilis Majesty has been pleased to appoint a 
Governor of the Presidency of Fort William in Bengal as 
dedimited by a proclamation made by the Governor General 
in Council and dated the twenty-second day of March, nine- 
teen hundred and twelve : 

And whereas the Governor General in Council by two 
further proclamations of the same date has constituted a new 
I)roviuce under a Lieutenant-Governor, styled tho province 
of Bihar and Orissa, and has taken the province of Assam 
under the immediate authority and management of the 
Governor General in Council : 

And whereas it is expedient to declare what powers are 
exerciseable by tho Governor and Governor in Cuuneil of the 
Presidency of Port William in Bengal and to make other 
provisions with respect to the administrative changes effected 
as aforesaid : 

Be it therefore enacted by the King^s Most Excellent 
Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, as 
follows : — 

Potreris of !• (I) It is hereby declared that the Governor and 
Governor ot* Governor ill Council of the Presidency of Port William in 
in Bengal shall, within that presidency as so delimited as 

aforesaid, have all the rights, duties, functions, and im- 
munities which the Governors and Governors in Council 
of the Presidencies of Fort St. George and Bombay res- 
pectively possess, and all enactments relating to the Gover- 
nors of those presidencies and the Councils (whether for exe- 
cutive or legislative purposes) thereof and the members of 
those Councils shall apply accordingly to the Governor of the 

i This Statute has been repealed and re-enacted by the Government of 
India Act, 1916, ante. See first footnote to App. I, ante. 
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The Goveunment op India Act, 1912, 

Presidency of Fort William in Bengal, and His Council and 
the members of that Council : 

Provided that — 

(a) if the Governor General in Council reserves to 
himself any powers now exerciseable by him in 
relation to the Presidency of Fort William in 
Bengal, those powers shall continue to be 
exerciseable by the Governor General in Coun- 
cil in the like manner and to the like extent as 
heretofore ; and 

(§) it shall not be obligatory to nominate the Advocate 
General of the Presidency of Fort William in 
Bengal or any officer acting in that capacity 
to be a member of the Legislative Council of 
the Governor of that j)residency. 

(9) The power of the Governor General in Council under 
section one of the Indian Presidency Towns Act, 1815,^ to ex- 
tend the limits of the town of Calcutta shall be transferred 
to the Governor in Council of the Presidency of Fort William 
in Bengal. 

2. The provisions of sub-section (1) of section three of Provisions as 
the Indian Councils Act, 1909^ (which relate to the oonstitu- f 

tion of provincial Executive Councils), shall apply to the pro- Bihar, 
vince of Bihar and Orissa in like manner as they applied to 
the province of the Bengal division of the Presidency of Fort 
William. 

3. It shall be lawful for the Governor General in Coun- Creation of 
cil by proclamation to extend, subject to such modifications Legislative 
and adaptations as he may consider necessary, the provisions Com- 
of the Indian Councils Act, 1861^ to 1909,® touching the 
making of laws and regulations for the j)eace and good gov- 
ernment of provinces under Lieutenant-Governors (including 
the provisions as to the constitution of Legislative Councils 
for such provinces and the business to be transacted therein) 
to any territories for the time being under a Chief Commis- 
sioner, and where such provisions have been applied to any 
such territories the proviso to section three of the Govern- 
ment of India Act, (which relates to the alteration of 

laws and regulations in such territories), shall not apply to 
those territories. 

^ The Indian Presidency Towns Act, 1815, has been wholly repealed hy 
tho Government of India Act, 1915, J^ch. iV. See noto s, 62 of the latter 
Act, cvnte • 

2 Printed ante . — See Indian Councils Act, 1909, s. 8, ante» 

® The Government of India Act, 1854], has been repealed by the Govern- 
ment of India Act, 1915, ante. 
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The Government op India Act, 1912. 

4. (i) The enactments mentioned in Part I of the 
Schedule to this Act shall have effect subject to the amend- 
ments therein specified, and section fifty-seven of the East 
India Company Act, 1798,^ and section seventy-one of the 
Government of India Act, 1833^ (which relate to the filling 
uj) of vacancies in the Indian Civil Service), and the other 
enactments mentioned in Part II of that Schedule are 
hereby repealed. 

(5) Nothing in this Act or in the said recited proclama- 
tions shall affect the power of the Governor General in 
Council of making new distributions and arrangements of 
territories into and among the various presidencies and 
Lieutenant-Governorships, and it is hereby declared that the 
said power extend to territories under the immediate author- 
ity and management of the Governor General in Council 
as well as to territories subject to the several presidencies 
and Lieutenant-Governorships. 

5. This Act may be cited as the Government of India 
Act, 1912, and shall come into operation^ on such day as the 
Governor General in Council, with the approval of the Sec- 
retary of State in Council, may appoint. 


SCHEDULE. 

PART I. 

Amendments. 

In section fifty of the Indian Councils Act, 186U (24. & 
25 Viet., c. 67), after the words ^^tlion and in every such 
case,^^ there shall be inserted the words the Governor of 
the Presidency of Port William in Bengal,'^^ 

In the First Schedule to the Indian Councils Act, 1909^ 
(9 Edw. 7 o 4}), there shall be inserted — 


" Legislative Cotmcil of the Governor of Fort W illiam in 

Bengal 50 

‘‘ Legislative Council of the Lieutenant-Governor of Bihar 

and Orissa . , . - . . • . 50 ” 


^ The Bast Indian Company Act, 1793, and the Government of India 
Act, 1833 (except s. 112), have been repealed by the Government of India 
Act, 1915, Sch. IV, anU, 

3 The Act came into operation on the Ist August, 1912 —-see Home 
Department notification No. 1626 of that date. 

•Printed, aii#e. 
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The Government of India Act, 1912. 

PART II, 

Repeals. 

Sections fifty-tlu*ee and fifty-seven of the East India 
Company Act, 1793^ (33 Geo. 3, c. 52). 

In section sixty-two of the Government of India Act, 
1833^ (3 Sc 4 Will. 4, o. 85), the words ^^and Governor of 
the Presidency of Port William in Bengal,*^^ and section 
seventy-one of the same Act. 

In section fifty of the Indian Councils Act, 1861^ (24 & 
25 Vict.jC. 67), the words ^^and Governor of the Presidency 
of Port W illiam in Bengal.^^ 

In the First Schedule to the Indian Councils Act, 1909^ 
(9 Edw. 7, c. 4), the following words : — 

“ liegislaiivo Council of tlic Lieutenant-Governor of the 
Bengal Division of the Presidency of Port William . 50 

** Legislative Council of the Lieutenant- Governor of the 
Province of Eastern Bengal and Assam * , . 50 


1 The whole Act has boon reiDcaled by the Govornmeat of India Act, 
1915, Sch. IV, ante. 

® The Government of India Act, 1833 (except e. 112), has been repealed 
by iliid* 

* Printed, ante. 



260 


APPENDIX It. 


Acknowledg- 
ments as to 
past Icgibla- 
tion. 


APPENDIX IL 

Despatch fkom the Seceetaky op State reoaeding the 
Ihhian CouNCits Act, 1861.^ 

No. 14 of 1861. 


From 


The Right IIon’blb SIR CHARLES WOOD.^ Baet., 
Her Majesty’s Secretary of State for India- 


India Ojfiee, London^ the 9th August, 1861. 


Mr Lord, 


I herewith transmit 


3 Governor GencraVs letter No. 

2- A., dated ISfcli January, 18G1. 

^ Governor General’s letter No. 

3- A., dated 26tli January, 1861. ■ 

2 Leuter from Govcinment 
of India, Puldic Department, No. 
10, dated 31st January, 1801. 


a copy of the Act^ recently passed 
by Parliament to make better 
provision for the constitution 
of the Council of the Governor 
General of India^ and other 
purposes, and in so doing I 
take the opportunity of ack- 
nowledging the receipt of the 
letters noted in the margin, and at the same time of express- 
ing my obligations for the valuable assistance I have derived 
from the several communications which I have received 
from Your Lordship in Council, bearing on the important 
subjects for which provision is made by the Act. 

2. In forwarding to Your Lordship in Council the Act 
which brings to a close the labours of the inesent Legislative 
Council of India, it is due to that body that I should place 
upon record the high sense I entertain of the important 
services it has rendered in the marked improvement which 
it has affected in the legislation of India. Since the year 
1853, when the Council received its present constitution, it 
has had to deal with some of the most important questions 
which could have been submitted to the consideration of any 
legislative body. The projects of law laid before it have 
been carefully considered and ably discussed, and the result 
of its labours has been to place on the Statute-book of India 
a series of sound and judicious measures which eminently 
establish its claim to the gratitude of the couutry and the 
thanks of Her Majesty^s Government. 

1 The Indian Councils Act, 1861. See Appendix I, ante. 

2 Afterwards Viscount flallifax. 

^See Selection of Papers relating to the Constitution and functions of 
the Indian Legislative Councils, pp, 39, 42 and 43 respectively. 
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3. The principal objects contemplated by the present Act Principal 
are to impart greater efficiency to the Government of India 
and to the Governments of the Presidencies of Madras and 
Bombay in the discharge of their executive functions ; to 
prescribe the mode in which the power of making laws and 
regulations is henceforth to be exercised by the Council of 
the Governor General; to restore to the Councils of the 
subordinate Presidencies; at the same time that they are 
strengthened for the purpose; the power of legislation ; to 
authorise the Governor General in Council, acting under 
the sanction of the Home Government; to confer upon 
Lieutenant-0 o\ernors of Provinces the power of making laws 
and regulations (with the aid of persons specially summoned 
for that purpose) for the Provinces which they res];)ectively 
govern ; and to provide for the temporary Government of 
India in the event of a vacancy in the office of Governor 
General. To the most important provisions of the Act bear- 
ing on these several matters; I propose to refer more paiti- 
cularly in the sequel of this Despatch, 


4. An important alteration has been made in the con- Section 2. 
stitution of the Executive Council of the Governor General Constitution 


hy the adoption of Your Lordship^s recommendation 
power should be obtained from Parliament for the appoint- appoiAment 
ment by the Crown of two members (instead of one); one to it of 
of whom shall he a Barrister, Steps will be immediately Bam&tcr. 
taken for filling up the appointment thus created by the 


Act. 


5. Ey the fourth section of the present Act Ordinary Section 4. 
Members of the Council continue to be Ordinary Members years’ 
of Council under the Act. It is not my intention to deviate atJpoiutmenfc 
from the usual practice respecting the time for which a seat of ordinary 
in Council has been held ; and, with respect to the Members Member. 

of the Council who will continue to hold their seats under 
the present Act, the term of five years will be reckoned from 
the time when they respectively first took their seats in 
Council, The question of the salaries of future Members 
of Council will be considered by me in Council, and the 
result communicated to your Government. 

6. Hitherto it has been the practice, on the occasion of Section 6. 
the Governor General quitting the Presidency for any other 

part of India; to pass an Act providing for the exercise by Governor 
him of executive powers during his abience. By section 6 General, 
of the Act now forwarded, resort to legislation in such case 
is rendered unnecessav; and an order of the Governor 
General in Council is substituted for an Act of the Legis- 
lature. 


7. The only other provishm of the Act relating to the Section 8, 
Executive Council of the Governor General to which I Power to 
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oousidor it necessary to advert is section 8, which authorizes 
the Governor General from time to time to make rules and 
orders for the more convenient transaction of business in his 
Council. By the arrangement of the business already made 
by Your Lordship in Council, a remedy has of late years 
been applied to the cumbrous mode of conducting business 
which formerly j)rG vailed. The expediency of such arrange- 
ments, and of carrying them to such an extent as the 
Governor General may think desirable for the more con- 
venient despatch of public business, is formally recognized 
by section 8. 

S. I need hardly impress upon Your Lordship the neces- 
sity of caution in framing the rules and orders so as not 
to exceed the limit of the discretion conferred ui:)on the 
Governor General by this section of the Act. The object 
to be kept in view is the more eonvenient transaction ofbnsi* 
nessn There is nothing in the provision of a nature to 
detract from the authority or responsibility of the Governor 
General, or of the Council. 

9. I concur with Your Lordship that, after the system 
of departmental responsibility in the manner proposed 
shall have come into operation, the salaines of some of the 
Secretaryships of the Go\ernmont of India will admit of 
reduction, and that those which now stand at 5,0 00^, per 
annum each might, on vacancies, reasonably bo reduced to 
4,000^ per annum. 

10. Considerable discussion and interchange of opinion 
between Her Majesty^s Government and Youi’ Lordship in 
Council has recently taken place in regard to the best mode 
of conducting the legislation of India, and on this subject 
the Act contains some very important provisions. The 
power of legislation, taken away from the Councils of the 
subordinate Presidencies by the^ Act of 3rd and 4th Will. 4, 
o, 85, is, to a great extent, to be restored to them, and new 
local Legislatures arc to be established in other parts of India. 
The legislative powers conferred on the Government of India 
by the above-mentioned Act are left unimpaired, but under 
the present Act are to be exercised, for the most part, in 
matters of general administration, and such as affect the 
interest of our Indian Empire at large. 

11. I proceed to notice some of the most imporfcant 
provisions by which these changes are to be effected. 

12. In consequence of the repeal, by section 2 of the 
present Act, of section 22 of the Act^ of the 16th and 17th 


^ The Government; o£ India Act, 1833, which has now been repealed 
(except B. 112) by the Government of India Act, 1915, ante. 

^ The. Government of India Act, 1853, repealed by ibid. 
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Vict .5 c. 95, the Legislative Councillors appointed under Members of 
the repealed enactment will cease to hold office in the Council 
on the present Act coming into operation. Provision is made i,eo-isiative 
by section 10 for the ap^Dointment of other additional Council 
Members of the Council of the Ciovernor General, who are 
to be Members only for the purpose of making laws and 
regulations. They are to be selected by the Governor General 
from the servants of the Government and from other resi- 
dents in India, European and Native, from all parts of India, 
the^ only limitation on the power of the selection being that 
not less than one-half of the number nominated are to be 
persons not holding any office under Government . 

13. The Imperial Legislature has by this Act provided, IntroducUon 
for the first time, ^ for the admission of Europeans independ- 
ent of [the Government and of Natives of India to take 
part in the important work of legislating for India. I have 
no doubt this measure will be hailed with satisfaction 
throughout the country. I entertain as little doubt that 
Y our Lordship will be able to fill up these appointments 
with persons in every way qualified to give the Government 
important and valuable assistance iu matters that may come 
before it, and I anticipate that Iho introduction of intelligent 
Native gentlemen into the C’ouneil will bring to its delibera- 
tions a knowledge of the wdshes and feelings of tlie Native 
population, which cannot fail to improve the laws passed hj’^ 
the Council by adapting them to tlie wants of the great mass 
of the iDopulation of India. 

14 1 am quite aware that there cannot but be consider- Desirability 
able difficulty in assembling at any one place, official and appointing 
non-official persons from distant parts of India, who may 
bring to the Council of the Governor General the advantage Governments 
of their knowledge of different parts of the country. The and influential 
grant of legislativ^e powers to Councils in other parts of India 
renders it less necessary to have such persons present in 
Your Lordship^s Council, where at lU’esent the whole legis- 
lation of India is concentrated ; but, nevertheless, I think it 
most desirable that servants of the Government in the other 
Presidencies, and from the North-West and the Punjab, 
should be summoned to a body which is to legislate on 
matters affecting the whole of India, and I shall be glad to 
find that influential Native gentlemen from distant places 
have, even at some personal inconvenience to themselves, 
resiDonded to the call of the head of the Government to take 
their places in the Council when legislating for the peace and 
good government of their country. 

15. To enable Your Lordship the more readily to avail 
yourself of the services of such persons as occasion may 
require as well as to obviate the necessity for issuing fresh by degrees.^ 
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summonses simultaneously for the whole number of addi- 
tional Councillors on the expiration of the term of rervice 
of those first appointed, which the immediate nomination 
of the entire number will impose, I think it expedient that 
Your Lordship should not summon at once the maximum 
number of Members allowed by the Act, but appointing i)art 
of them at first, should leave the remaining number to be 
nominated at such times and on such occasions as Your Lord- 
ship may think proper. 

16. Tt will he the duty of Your Lordship in Council to 
yoake in the first instance, subject to subsequent alteration 
at meetings for the purpose of making laws and regulations, 
the rules for the conduct of business at such meetings. The 
experience of the past has shown, as it appears to me, that 
an error was committed in adopting numerous rules under 
the name of Standing Orders, and thereby imparting to 
the proceedings of the Council a much more formal character 
than was contomj)lated by the Act of 1853. The rules of 
procedure at meetings for making laws and regulations 
rhould be few and simple, and the business should be con- 
ducted, agreeably to Your Lordship's suggestion, much in the 
same way as in a committee or a commission. This is the 
more indispensable in the Council of the Governor General 
as well as, in those of the Noith-West and the Punjab, 
where Native gentlemen unacquainted with the English 
language may not imi:)robably be present, and who will be 
prevented from taking their part in the business of the 
Council, unless some such arrangement bo made. 

Mature doll- 17. No law, except one arising out of some pressing 
discussron of ei^^rgency, should be passed without full opportunity for 
laws. mature deliberation and discussion, and the intervals of dis- 

cussion should be such as to allow the Members of Council 
adequate opportunity of reflection and inquiry. 

Publicity as 18. As to the publicity which should attend the proceed® 
to legislation, Councils at meetings for making laws and regu- 

lations, I concur very much in the remarks of Your Lord- 
ship in your letter of the I5th Januaiw last. In the local 
Councils of Calcutta, Madras and Bombay, in which it is 
probable that all the Members, including Natives, will speak 
the English language, I am not disposed to interfere with 
the present practice ; but it may \he necessary to vary the 
mode of publishing the reports of discussions, as suggested 
by Your Lordship, in the Council of the Governor General 
and of the North-West Provinces and the Punjab. Your 
Lordship has stated, in your Despatch of the 15th January 
last, the evil which has been caused by the publication of 
speeches delivered in the Legislative Council and the impres- 
ion made by them on the Native population. Care should 


Section 18, 
Rules for 
conduct of 
legislatw c 
busiuerifj. 
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be taken, by an early publication o£ the views of tbe Govern- 
ment, to prevent the public mind being misled, and other 
means will probably occur to you for meeting this particular 
difficulty* 

19. I think it oE the highest importance that cori’ect Publication of 
reports of the proceedings of the several Councils, under the authoritative 
authority of the Council itself, should be sent forth to the proceedings.^ 
public, and I request that you will take into your considera- 
tion measures for ensuring this very desirable object. 

20. You will transmit to me a copy of the rules as soon 

as you shall have prepared them. ^ 

21. I entertain a decided opinion that the Councils Legislative 
should not sit permanently for the purpose of making laws 

and regulations, but should be called together by summons neutly. 
from the head of the Government when projects of law, 
prepared by the proper officers under the supervision of tbe 
Executive Government, aie ready for discussion. It is 
probable that, by adopting this course, Bills will come be- 
fore the Council better prepared than when hurriedly framed 
for a Council in session, and will be better considered by 
the Council when brought before them, and thus much 
unnecessary legislation will be avoided, and much public 
time saved. The adoption of this plan, moreover, will be 
necessary to secure for you the services of Islative Gentlemen, 
at a distance, and of those persons whose time, like that 
of the members of the mercantile communities of the Presi- 
dency-towns, is much occupied with their own private en- 
gagements. 

22. You will observe that no provision is made for the President in 
appointment of a Vice-President at meetings for the purpose absence of 
o£ making laws and regulations. In the absence of the 
Governor General and the President of the Council, the 

senior Member of the Council will preside. 

23 The additional Councillors provided for by the Act Independence 
are to he called in to assist the Council of the Governor Members 
General in matters of legislation. Members of tbe Council 
will, of course, exercise their independent judgment in 
regard to matters brought before them, but the Council at 
its meeting for making laws and regulations is not to be a 
body separate and distinct from the Council of the Governor 
General. Petitions relating to legislative matters should 
be addressed to the Governor General or Governor or 
Lieutenant-Governor in Council, as the case may he; and 
in recording its proceedings, each Council should be desig- 
nated according to the form followed in the Act, and no 
othep. 
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24. I may frankly state to Your Lordship in Council 
that one object of section 19^ is to prevent the legislature 
from interfering with the functions of the Executive Govern- 
ment, and occupying its time with matters which are not 
directly or immediately connected with the special duties 
assigned to it. The closing proviso of the section is in 
accordance with Lord Dalhonsie^s recommendation to the 
Council in his Minute of the 17th May, 1S54, and numbers 
CO and 61 of the Standing Orders. This section renders 
unnecessary any separate reply to your letters in the Legis- 
lative Department, Nos. 6 and 7, dated, respectively, the 
14th and 18th of March last. 

25. Sections 20, 21 and 22 are re-enactments of former 
provisions, with such alterations as are rendered necessary 
by the changes effected by the present Act, and by the 
transfer of the Government of India from the East India 
Company to the Crown. 

26. By section 23 the Governor General of India is 
vested with a new and extraordinary power of making and 
promulgating Ordinances in cases of emergency on his own 
responsibility. It is due to the supreme authority in India, 
who is responsible for the peace, security and good govern- 
ment of that vast territory, that he should he armed with 
this power, but it is to be called into action only on urgent 
occasions, tbe reasons for a resoit to it should always be 
recorded, and these, together with the Ordinance itself, should 
be submitted, without loss of time, for tlic consideration of 
Her Majesty ^s Government. 

27. By section 25 doubts are removed as to the validity 
of rules and regulations which have been passed by any of 
the Governments in India for the territories known as non- 
regulation provinces.^^ You will observe, however, that 
henceforth legislative measures affecting any of the terri- 
tories, regulation or non-regulation, under the dominion of 
Her Majesty at the date of the passing of tlie Act, must be 
passed either by the Council of the Governor General, or by 
that of the Government to which such territories may be 
subject. 

28. It has been found necessary, on some occasions, to 
grant leave of absence for a short period, on medical certi- 
ficate, to a Member of the Executive Council, though he was 
not admitted by law to this privilege. This has now been 
sanctioned by section 26, and by section 27, the Governor 
General, or the Governor of a minor Presidency, as the case 
may be, is authorised, when no provisional appointment hag 

See now s. 67, Goveniment of India Aof, 1915, and notes tbeie- 

\iiidei% 



APPENDIX n. 


267 


been made from Home, to make a temporary appointment 
to the office of Councillor either on the occurrence of a 
vacancy, or when the incumbent may be absent. 

29. It is unnecessary for me to enter into any detail as to Sections 28 
sections 28 to 41, which, muiatis mutandis^ contain, in regard to 41. 
to the Governments of Madras and Bombay, the same provi- 
sions as have been enacted in previous corresponding sections 
in relation to tbe Supreme Government. 


30. By section 42 the power is conferred upon the Section 42, 
Governor in Council (constituted as stated in section 29) councils^Sr 
of each of those Presidencies to make laws aud regulations Madras and 
for the territories subject to his authority. Your Lordship Bombay* 
will observe, however, that while the power of legislation 
is, to a great extent thus restored to the minor Preshlencies, 
much greater control over the exercise of that power is 
given to the Governor General of India than was the ease 
before the passing of the Act 3rd and 4th Will. 4, c. 85. 

The rules for the conduct of business at meetings of the 
Councils for making laws and regulations are to be sub- 
mitted for the sanction of tbe Governor General in Council,* 


^Section 37. 
fSection 40. 


and no law or regulation is to 
have validity until sanctioned 
by the Governor General. t 


31, It is advisable that the several Legislative Councils Division o£ 
should undertake, as far as possible, the necessary legislative legislative 
business for the territories under their respective jurlsdic- be- 

tions. The circumstances of different parts of India are riIiTnd*local 
widely different, and may, even under the same general Legislative 
head of administration, require widely different measures Councils, 
of a practical character i and it will be no ground for con- 
demning a measure on any particular subject passed for 
one Presidency that it differs, in some I’espects, from another 
measure on the same subject for another Presidency. There 
will, however, always remain some important subjects to 
which, for the most ])art, general legislation alone is appli- 
cable, and which should be reserved to be dealt with by 
the Council of the Governor General. Such are the subjects 
specified in section 43 of the Act. If, however, it should 
appear to the Governor General more expedient that enact- 
ments on any of these subjects, so far as regards any Presi- 
dency or Lieutenant- Governorshij), may be more conveniently 
passed by tbe Governor or Lieutenant-Governor in Council, 
legislation in regard to those subjects by the local Legisla- 
ture, with the previous sanction of the Governor General, is 
permitted by the terms of the section. 


82. There is nothing in the terms of the section, or in General 
any other part of the Act, which takes away from the powers of 
Council of the Governor General the power of les'islation Qe^erai’s 


s 
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Legislative in regard to all matters whatsoever connected with any 
Council not Qf Her Majesty’s dominions in India, and it is possible 

affected. there may be other subjects than those enumerated^ 

which may be considered as properly coming within the 
cognizance of the highest legislative authority. The divi- 
sion of legislative measures into two classes will not be 
difl&ciilt, and as a general rule, the Supreme Legislature 
should as little interfere with matters of local administration 
as a local Legislature should be permitted to interfere with 
those matters of the general administration which are 
reserved to be dealt with by the Council of the Governor 
General. 


Sections 44 
to 48. 
Establish- 
meut of local 
Legislative 
Councils in 
the Lower 
Provinces, 
the North- 
West Provin- 
ces and the 
Punjah. 


33. By sections 44 to 48, inclusive, the Governor 
General in Council is empowered to extend the provisions 
of the Act touching the making of laws and regulations for 
the Presidencies of Madras and Bombay, to the Bengal 
Division of the Presidency of Port ’William, to the North- 
West Provinces, the Punjab and to any other Provinces 
which may hereafter be placed under a Lieutenant-Governor 
under section 46. Your Lordship in Council will decide 
upon the number of additional Councillors to be nominated 
by each Lieutenant-Governor, which in no case should exceed 
the number allowed by the Act to the Governors of Madras 
and Bombay. 


Local Legis-^ 34. I gather from communications already received that 
latiye Council Your Lordship will deem it expedient to give effect without 
T^nces''of^ delay to the provisions of the Act in Bengal, the North-West 
Bengal to be Provinces and the Punjab. Her Majesty s Government 
c-sfcahiished ^re of opinion that, as regards the Bengal Division o£ the 
wit oufc delay, p^^sidency of Port William, the change should be introduced 
with as little delay as possible; and I leave it to Your 
Lordship to determine at what time you will take the same 
course as regards the North-West Provinces and the Punjab. 


Immediate 35. With reference to the foregoing remarks, 1 have now 

measures to to request that Your Lordship in Council will take imme- 
ia conn^efi^n measures for placing the Council of the Governor 

wiiUimpe- General for making laws and regulations on the footing 
rial, Madras prescribed by the Act, and enter into communication with 
L^gisladv?^ the Governments of Madras and Bombay respecting the 
Councils? adoption of the necessary measures for bringing the Act 
into operation in those Presidencies. When your measures 
shall be sufficiently matured to admit of practical effect 
being given to the provisions of the Act in your own Council 
and in the Councils of the Governors of Madras and 
Bombay, you will anu ounce the same by proclamation in 
the official Gazettes of the several Presidencies, until which 
time the power of making laws and regulations will, 
under section 16 of the Act, continue to be exercised by the 



appendix II. 


269 


Council of the Governor General as constituted by the ^Act 
of the 16th and 17th Vict.^ c*. 95. 

36. You will then take the necessary steps for estendino’ Bengal Ooun- 
such of its provisions as relate to the making of laws and next to be 
regulations in the Presidencies of Madras and Bombay, to ^ 

the Bengal Division of the Presidency of Fort William. It 
will he seen from section 4*9 that the proclamation by the 
Governor General in Council for constituting any Council 
lor the purpose of making laws and regulations must he 
ti*ansmitted to the Secretary of State for the previous sanc- 
tion of the Crown. To this provision you will carefully 
adhere, forwarding the proclamation I’elating to the Bengal 
Division with as little delay as possible, and those relating 
to the North-West Provinces and the Punjab either with it. 
or at such future periods as Your Lordshi];) in Council may 
deem expedient, 

37. With regard to section 50, it is only necessary to Section SO. 
observe that, when provisional succes^sor to the office of General. 
Governor General shall be in India, any vacancy occurring 

in that office will, until the arrival of a successor appointed 
by Her Majesty, be supidied by one of tbo highest function.* 
aries in India holding office under the immediate appoint- 
ment of the Crovv^n, and until he assumes the function of 
Governor Gcncial the Government will be administered, as 
heretofore, by the Senior Ordinary Member of Council, as 
would be done under the provisions of the^ 3rd and 4th Will. 

4, c. f 5, section 62, if no provisional successor were on the 
spot. 

38. Of the projects of law now under consideration I am Pending 
very anxious that the Code of Criminal Procedure should be legislation, 
passed before the present Act comes into operation. Of the 

rest, some have got to that stage which renders it advisable 
that they should be enacted by the Legislature as at present 
constituted, while others, especially those of a local character, 
may be withdrawn, and re-introduced, if necessary, into the 
Councils to which, under the new system, they will respect- 
ively belong. 

39. Your Lordship in Council will impress upon the^^ conomy In 
3 uhordinate Governments the necessity of keeping the estab- establiaU- 
lishments required for conducting the legislative^ business of ments. 

the Councils at as low a point as is consistent with efficiency, 

40. It only remains for me, in conclusion, to express conclusion, 
the great gratification I feel in being permitted to avail 

1 The Government of India Act, 1&5», now repealed by the Government 
of India Act, 1015, ante. 

2 The Government of India Act, 1833, now repealed|i(except s, 113) 
tie Government of India Act, 1915, ante, 

3^ 
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myself of Your Lordship^s assist auce in giving effect, before 
vou <juit India, to tbe intentions of the Imperial Legislature. 
1 look with great confidence to the advantage which will be 
derived from the commencement of the new system under 
Your Lordship’s directions. Your Lordship^s experience 
in India, and the attention which you have given to this 
most important subject, render Your Lordship most 
eminently fitted to give effect to the measures introduced 
by the Act for the government and legislation of India j 
and the successful accomplishment of this may be the last, 
though it will not be the least, of the services which you 
will have rendered to your Sovereign in that country. 
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Despatch from the Secretary of State regarding ihe 
Indian Councils Act, ISOa.i 

No. 15 of 1892. 

From 

The Right Hon^ble VISCOUNT CROSS, 

Her Majesty^s Secretary of State for India. 

India Office^ London^ the 30th Jime, 1892* 

Mt Lord Marquis, 

I forward herewith a copy of the AcU recently passed 
by Parliament to amend the Statute under which the 
meetings of the several Councils in India assembled for the 
purpose of making Laws and Regulations have been held 
since 1861. 

2. That Statute imported into the legislative constitu- Success of 
tion of British India, as a recognized principle of public Statute of 
policy, provisions for the admission into all the Councils, * 
when assembled for the purpose of making laws, of Addi- 
tional Members, Native and European, a certain proportion 

of whom must be unconnected officially with the executive 
Governments, and who would take an independent and 
responsible share in the legislation of the country. The 
anticipations upon which this important step was taken in 
1861 have, during the past thirty years, been amply fulfilled. 

There can be no doubt that the Governor General s Council 
has been relieved of much business which the local Councils, 
which were then finally established, have proved themselves 
thoroughly competent to undertake ; while the whole legis- 
lative system of India has benefited from the presence in the 
Councils of the Additional Members who have brought much 
ability, experience and special knowledge to bear upon the 
discharge of their duties. 

3. Upon these considerations, and having regard to of 

the progress of administration in recent years, to the 
material and moral improvement of the country generally Councils^ 
and to the expediency of strengthening the Councils and desirable, 
extending their functions in some proportion with the 
growing attention in India to public affairs, Her Majesty^s 
Government, after considering the recommendations of Your 
Excellency and of Your Excellency's predecessor, have 

^The Indian Councils Act, 1892, is printed in App, 1, ante» It lias been 
repealed and re-enacted by the Government of India Act, 1915. ante* 
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induced Pa.rliament to resolve that the Councils may with 
advanta^’O he enlarged. It has been determinod;, inoreoyerj 
upon the same grounds, to relax in some degree those provi- 
sions of the original Act which coniine the proceedings of the 
Councils to the discussion and enactment of Bills introduced 
at their meetings. Accordingly, in the Act, which has just 
become law, certain amendments have been made upon 
winch it is right that I should take this oj^portunity of record- 
ing some observations. 

4. It is provided, in the first place, that the Additional 
Members to be summoned by the Governor General to bis 
Council (and by the Governors of Madras and Bombay to 
the Councils of those Presidencies), when met for the pur- 
pose of making laws and regulations, may be augmented 
up to a limit fiyed in the Act. The Governor General Is 
also empoAvered to make a considerable increase of the 
number of the Members who may be summoned for the 
same purpose by the Lieutenant-Governors of Bengal and 
of the North-West Provinces. Your Excellency will notice 
that while these Members are to be nominated, as heretii- 
fore, by the Governor General, the Governors and the 
Lieutenant-Governors, respectively, the Governor General 
in Council is now authorized, with the ai^jn'oval of the Secre- 
tary of State, to make regulations as to the conditions 
under which such nominations shall be made, and to jnescribe 
the manner in which the regulations shall be carried into 
effect. 

5. In the second xfiace, the Governor General in Council 
is invested with x)owor to make rules from tiino to time 
authorizing the discussion of the Annual Einancial Statement, 
and the asking of questions under such conditions as shall bo 
in the said rules jirescribed. The Act also contains similar 
])rovisLons in regard to the Councils of the Governors and 
Lieutenant-G overnors. 

6. I have no doubt that Your Excellency in Council and 
the several Local Governments will lose no time and sj^arc 
no pains in considering and preparing the rules necessary 
for carrying into oj)eration these important provisions, which 
have been introduced with the avowed objects of bringing 
the Legislatures into closer relation with the best represeiita- 
ilves of public opinion in India, and of multiplying the 
opportunities for an interchange of views and information 
between the Governments and their Councils. I need hardly 
add that the ultimate nominating authority still rests with 
those to whom it was entrusted by the Statute of 1861,^ or 
that the responsibility attaching to the careful exercise of 

^ The Indian Councils Act, 1861, printed in App. I, ante. 
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this authority by no means diminishes, as the number of the ^ 
non-ofBcial Members is increased, and as the scope of their 
attributes is enlarged. It appears to me probable, neverthe- 
less, that the diffusion in the more advanced provinces of 
education and enlightened public spirit, and the recent organ- 
ization of local-self government, may have provided in some 
instances ways and means of which the Governments may 
jiroperly avail themselves in determining the character that 
shall be given to the representation of the views of different 
races, classes and localities. Where corporations have been 
established with definite powers, upon a recognized adminis- 
trative basis, or where associations have been formed upon a 
substantial community of legitimate interests, professional, 
commercial or territorial, Your Excellency and the Local 
Governors may find convenience and advantage in consulting 
from time to time such bodies, and in entertaining at your 
discretion an expression of their views and recommendations 
with regard to the selection of Members in whose q^ualifica- 
tions they may be disposed to confide. It is in full reliance 
upon the benefits to be expected from enlisting the cupport and 
co-operation of competent Members, and from a more exten- 
sive devolution upon the Provincial Councils of the legislative 
business that particularly concerns the population with whose 
needs and circumstances these Councils should be specially 
conversant, that I recommend this Statute to the very careful 
attention of Your Excellency'^s Governrnent, and of the other 
Governments in India who^e duty it will be to give effect to 
its provisions. 
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Extract prom a con-pidentiai. DespatciIj No. IOo-Public, 

DATED TilE ^t7Tll NOVEMBER lOOS, PROM THE SECRE- 
TARY OP State (Lord Morley).^ 


[JN.B .— proposals discussed in this Despatch led to 
the passinff of the Indian Councils Act^ 1000 {O JEdw^ 
7 9 Cap^ in App* J, ante.] 

I have to acknowledge tlio important Despatch of the 1st 
October 1908, in which I find submitted for api)roval and 
decision a group of constitutional reforms, framed by Your 
h'xeellency in Council in pursuance of a policy initiated more 
than two years ago. Your proposals, in their present shape, 
are the outcome of a tentative project placed in August last 
year in the hands of Local Governments in India, with in- 
structions to consult important bodies and individuals repre- 
sentative of various classes of the community, before putting 
their own conclusions before the Government of India. 
* ^ 


5. . I pass to what is, and what you 

CouncHs. ^ declare to be, the pith and substance of the despatch under 
reply. The enlargement of the Legislative Councils,^'’ you 
say, and the extension of their functions to the discussion 
of administrative qaestions, are the widest, most dec])-roacli- 
ing, and most substantial features of the scheme which wc 
now put forward.^^ This perfectly correct description evokes 
and justifies the close scrutiny to which these features have 
been subjected in my Council, and I am glad to believe that 
the result reveals few elements of material difference. 


Principle of 
representation 
in Legislative 
Councils. 


8. The first question that arises touches the principle of 
representation. m ^ 

Citing previous discussions of the suljjcct, and referring to 
the precedent of the measures taken to give effect to the 
Statute of 1892,^ you adhere to the opinion that in the cir- 
cumstances of India representation by classes and interests 
is ^ the only practicable method of emijodying the elective 
princixDle in the constitution of the Indian Legislative 
Councils (paragraph 18). You justly observe that "'the 
principle to be borne in mind is that election by the wishes 
of the people is the ultimate object to he secured, whatever 
may be the actual machinery adopted for giving effect to it 
(paragraph 29). You consider that for certain limited 




^ For tho whole Despatch see Home Dep. Pub. A., Feb. 1009, Nos. 205 



appendix: IV. 


275 


interests (the Corporations o£ Presidency-towns^ Universities, 

Chambers of Commerce, Planting Communities, and the 
like) limited electorates must exist as at present ; and you 
foresee no serious obstacle in carrying out arrangements 
for that purpose. Difficulties come into view when you 
go beyond these limited electorates, and have to deal with 
large and widespread interests or communities, such as the 
land-holding and professional classes ; or with important 
minorities, such as Muhammadans in most provinces in India, 
and Sikhs in the Punjab. You dwell upon the great variety 
of conditions in the various provinces of the Indian Empire 
and the impossibility of applying any uniform system 
throughout ; and your conclusion generally appears to be that 
class electorates should be framed where this is i)i’3.cticable 
and likely to lead to good results, and in their failure or 
defect it will be necessary to have recourse to nomination. 

9. With the general principles advanced by Your Ex- Class respre- 
cellency in this chapter of our discussion, I am in entire 
accord. I agree that, to some extent, class representation 
must be maiiiiaiiied in the limited electorates to which you 
refer ; and hero, as you point out, no serious obstacle is to be 
anticipated. I agree, also, that the Legislative Councils 
should reflect the loading elements of the population at large, 
and that no system of representation would bo satisfactory, if 
it did not provide for the presence in the Councils of sufficient 
representatives of communities so imj^ortant as are the 
Muhammadans and the landed classes. But in examining 
your plans for obtaining their representation, I am struck 
with the difficulty of securing satisfactory electoral bodies 
under them, and, with the extent to which, as you expect, 
nomination will be demanded to sujpply the deficiencies of 
election. The same awkwardness and perplexity appear in 
obtaining satisfactory representation of the Indian commer- 
cial classes, where, as is found generally throughout India 
with very few exceptions, they have not established Associa- 
tions or Chambers to represent their interests. 

10. The case of landholders is discussed in paragraphs Eepresenta* 
27 to 29 of your letter, with immediate reference to the tion of 
Imperial Legislative Council, and the situation is just the Landholders, 
same — it separate representation is to be secured — for local 
councils. You find it impossible to make any definite 
proposal which would admit of general application (para- 
gra])h 27) ; you see difficulties in devising a constituency 
that should consist only of landholders deriving a certain 
income from land (paragraph 28) ; and you point out with 
much force the objections to election by voluntary associa- 
tions. In these observations I agree> and especially in your 
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remark that tbc regulation of asdoolatioiis m eleotoral 
agencies should be regarded as a provIsLonal arrai\g’enient, to 
bo maintained only until soino regular electorate can bo 
formed. 

fecial 11^ Same difficultleSj as you observe in paragraph 30, 

ele^toSl^? encounter the proposal to have a special electorate for Muham- 
madans. In some provinces, as in IJombay, the Muham- 
madans are so scattered, that common organisation for 
electoral purposes is tliought impracticable. In other 
provinces it is j)L*oposed to found a scheme partly on a property 
qualification and partly on literary attalmnents. In others^ 
again, it is suggested that recourse might be had to voluntary 
associations. One difficulty in regard to Muhammadans is 
not mentioned in your letter; for the provision in any 
province of a special electorate giving them a definite propor- 
tion of the seats on the Councils might involve the refusal to 
them in that j)rovinco of a right to vote in the territorial 
electorates of which rural and Municipal Boards will afford 
the basis. If that were not done, they would evidently have 
a double vote, and this would probably be resented by other 
classes of the population. 

^ # 

Son^orindiaii representation of the Indian mercantile com- 

M<ScantUo^^^^ on which you touch in paragraph 31 of your 

Community, letter, might be iiicluded in the scheme, if the cominorcial 
classes fail to organise themselves, as you suggest that they 
may arrange to do, in associations similar to the European 
Chamber of Commerce. 


•5f 


* 


* 


Question of 
maintaining 
official major- 
ity in Legis- 
lative Coun- 
cils. 


Official major- 
ity to be 
disx^ensed 
with an Pro- 
vincial 

Councills, but 
maiutained in 
Imperial 
Council. 


17. From the electoral structure, I now turn to thoo(ficial 
element in the constitution of Provincial Legislative Councils, 
dealt with in paragraphs 33 to 56 of your letter. I first 
observe that in all of them you provide for a bare official 
majority, but you contemplate tliat in ordinary circumstances 
only the number of official members necessary for the transac- 
tion of business shall be summoned to attend. The first 
question, therefore, is the necessity of maintaining in these 
Councils the majority of officials. 

18. We have before us, to begin with, the leading fact 
that in the important Province of Bombay there is in the 
Gouacil, as at present comiiosed, no official majorty, and that 
the Bombay Government, even in the smaller of its alterna- 
tive schemes presented to Your Excellency in Council, is will- 
ing to dispense with such a majority. Considering the 
character of the legislation ordinarily coming before a 
Provincial Council, is it not possible, with due representation 
given to the various classes and interests in the community. 
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to do without a majority of officials ? After careful consi- 
deration, I have come to the conclusion that in Provincial 
Councils such a majority may be dispensed with, provided 
that a substantial oflioial majority is permanently maintained 
in the Imperial Legislative Council. 


19. I do not conceal from myself the risks in such an Risks aud 
arrangement. The non-official majority may press legislation ^fgpg^g-ifg^ ° 
of a character disapproved by the executive Government, official 
This should be met by the exercise of the power to withhold majority. 


assent, possessed by the head of the Government. Then, 
although the Local Legislature is vested with power to make 
laws for the peace and good government of the territories 
constituting the province, still the range of subjects is consi- 
derably narrowed by the statutory exclusions now in force. 


-Jfr -St 


It is difficult to see how any measure of such urgency, 
that delay might work serious mischief, can come before a 
Provincial Council ; for mere oiiposition to a useful and 
beneficial project would not come within this description. 
On the other hand, and i3erhaps more often, there may be 
opposition on the part of the non-official members to legisla- 
tion that the Government desires. With a Council, however, 
representing divergent interests, and realising together with 
its increased powers its greater responsibility, a combination 
of all the non-official members to resist a measure proposed 
by the Government would be unlikely, and some non- 
officials at least would probably cast their votes on the 
side of the Government. If, however, a combination of all 
the non-official members against the Government were to 
occur, that might be a very good reason for thinking that 
the proiiosed measure was really open to objection and should 
not be proceeded with. 


on* * ^ * * *>.1. 

* * * * * If , in sj)ite of such poweroT ^ 

hostile vote the comparatively rare case should arise where legislation 
immediate legislation were still thought absolutely necessary, 
then the constitution as it at present stands provides an ade- General in 
quate remedy. The Governor General in Council to-day Council, a 
possesses a concurrent power to legislate for any province, safe- 

and though I strongly favour a policy that would leave to 
each Local Legislature the duty of providing for its own re- 
quirement, still I recognize in this power an ample safeguard, 
should under exceptional circumstances a real demand for its 


exercise arise. 

•K- ^ * * * 


22. Your proposals in relation to the Imperial Legislative 
Council are necessarily entitled to the greatest weight. I am ^ 

glad to find myself able to accept them practically in their imperial 
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Legislative 

Council. 


entirety. While I desire to liberali7.e as far as possible the 
Provincial CJotiiicilsj i i*eco^nise that it is an essential oondi* 
tion of this policy that the luiporial supremacy shall be in no 
decree comproniised. I must therefore regard it as essential 
that Your Excellency^'s Council in its legislative^ as well as 
its executive; character should continue to be so constituted; as 
to ensure its constant and uninterrupted power to fulfil the 
constitutional obligations that it owes, and must always owe, 
to His Majosty^s Uovernment and to the Imperial Parlia- 
ment. ^ 

To secure 

the rec[uired relations 1 am convinced that a permaueut official 
majority in the Imperial Hogislativo Council is absolutely 
necessary; and this must outw^ngh the grave disadvantages 
that induce us to dispense with it in the Provincial Legisla- 
tures. It need not be in any sense an overwhelming 
majority, and this Your Excellency does not seek ; but it 
must be substantial; as it is certainly desirable that the 
Governor General should be removed from the conflict of the 
division list, and that the fate of any measure or resolution 
should not rest on his vote alone. 


Representa- 
tion of 


2G. Your plan for securing occasional representation for 
won oi the interest of minorities such as th(3 Sikhs, the i^arsis, the 
minorities and Indian ChristiaiiS; iho BuddhistS; and the Domiciled Commu- 
of c^perTs^*^^ nily, meets with niy entire approval, ami I am in complele 
sympathy with your iutciition sometimes to a 2 )poiiit one or 
two experts in connection with legislation pending before 
Council. 


Relaxation of 


Legislative 

Councils. 


•»i8. The existing law, which coniines discussion, except on 
restriction on the occasion of the Annual Finaiuual Statement, to legislative 
discussions in proposals actually before the Council, imposes a restriction, 
that I am convinced is no longer either desirable or necessary. 
The plan of Your Excellency's Government cont(‘mplat(‘S a 
wide relaxation of this restriction, and, in sauctioniiig it 
generally, I am confident that these increased facilities judi- 
ciously used will be x)ronounced of the greatest advantage, 
not only by Councils and those whom they rexirosont, but 
also by Government, who will gain additional opportunities 
both of becoming acquainted with the drift of x)ublic ox>iuiou, 
and of explaining their own actions. 

Taking the proposals in detail, I agree that Kosolu- 
tions to bo moved should take the form of recommendations 
to Government, having only such force and effect as Govern- 
ment after consideration shall deem due to them. The in- 
troduction and discussion of Resolutions should not extend to 
subjects removed from the cognisance of the Legislative 


Discussion of 
Resolutions. 



APPENDIX IV. 


279 


Councils by Statute, and must obviously be subject to rules 
and restrictions. 

I must, however, remark upon the first of the suggested con- 
ditions, tliat isolated incidents of administrations, or personal 
qr.csticns, may be, and often are, at the same time matters 
of pnhiic and general importance. It would, in my opinion, 
be sufficient to lay down that Hesolutions must relate to 
matters of public and general importance, inasmuch as the 
President of the Council will have the power of deciding 
finally whether any proposed Resolution does or does not 
satisfy this condition. 

30* In respect of rules on the asking of Questions, I have 
come to the conclusion that, subject to such restrictions as ^ppiemeut- 
may be found requisite in practice, and to the existing ary questions, 
general powers of the President, the asking of supplementary 
questions should he allowed. Without these, a system of 
formal questions met by formal replies must inevitably tend 
to become unreal and ineffective, and, in an assembly in 
which under proper safeguards, free discussion and debate is 
permitted and encouraged, there can be no su0Bcient reason 
for prohibiting that method of eliciting information and 
expressing indirectly the opinions and wishes of the ques- 
tioners. 

M: ^ ^ ^ 

38. Your Excellency anticipates longer sittings of the Conclusion. 
Legislative Council, with increased activity of discussion, 
and the effectual representation of provincial opinion and 
feeling, as a guide to executive authority, is the central object 
of the policy of Your Excellency's despatch. The aim of that 
policy is two-fold ; at once to enable Government the belter 
to realise the wants, interests, and sentiment of the governed, 
and, on the other hand, to give the governed a better chance 
of understanding, as occasion arises, the case for the Govern- 
ment, against the misrepresentations of ignorance and malice. 

That double object, as Your Excellency fully appreciates, is 
the foundation of the whole system in India, and all over 
the world, of administration and legislation either through, or 
subject to, the criticism of deliberative bodies whether great 
or small. 
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RoYAT. WAP^TIANT ArPOTNTlXO II IS ExOKT.T.F.XCY TjORB 
ClTi'LMSFOIlD TO BK GoVEllNOlt OkNEUAB OF InDIA. 

Geobge V BY THE Grace OF GoD of the United Kingdom 
of Great Britain and Ireland and. of the British Doiniiiions 
beyond the Seas, King*, Defender of the Eaith, Emi>oi’or of 
India. 

To Our Right Trusty and Well Beloved Councillor 
Fi*ederick John Napier, Baron Cholmsford> of Chelmsford, 
Knight Grand Cross of the Most Distinguished Order of Stv 
Michael and St. George, 

Gbeeti-no. 

Wtteueas by the Government ofjndia Act, 1915^ it is 
enacted that the Governor General of India is appointed by 
Us by Warrant under Our Royal Sign Manual. 

Now KNOW that We reposing especial trust and confidence 
in the Fidelity, Prudence, Justice and Circumspection of you 
the said Frederick John Napier, Baron Chelmsford Have 
nominated made constituted and appointed you the said 
Frederick John Napier, Baron Chelmsford, to ho Governor 
General of India and of All and singular Our Forts, Fac- 
tories, Settlements, Lands, Teiritories, Countries, Places and 
Provinces which now are or shall from time to time be 
subject to or under Our Government in the East Indies And to 
execute all and every the powers or authorities committed 
continued or given to Our Governor General of India by or 
under or in virtue of the Government of India Act, 1915^, and 
by or under or in virtue of any other Act or Acts of l^arl la- 
ment now in force to take upon you hold and enjoy the said 
Office upon and from the death resignation or coming away 
of Charles, Baron Hardinge, Governor General of India, 
whichever of those events shall first happen and to continue 
in the exercise of the said Office during Our will and 
pleasure subject nevertheless to such Instructions and Direc- 
tions as you the said Frederick John Napier, Baron 
Chelmsford shall as Governor General of India or as 
Governor General of India in Council from time to time 
receive under the hand of One of Our Principal Secretaries of 
State. 

Anb We do hereby authorise and empower and require 
you the said Frederick John Napier, Baron Chelmsford to 


^ Printed 
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execute and perform all and every the powers and authorities 
to the said OflBco of Governor General of India appertaining. 

And in pauticclak We do hereby authorize and empower 
you in Our name and on Our behalf to grant to any offender 
convicted in the exercise of its criminal jurisdiction by any 
Court of Justice within Our said Territories a Pardon either 
free or subject to such lawful conditions as to you may seem 
ht. 

And We do hereby give and grant unto you the said 
Frederick John Napier, Baron Chelmsforcf, Our said 
Governor General of India and your Council as the Governor 
General of India in Council the superintendence direction and 
control of the whole Civil and Military Government of all 
Our said Territories and K.evenues in India with full power 
and authority to superintend and control the Governors and 
Governors in Council respectively of all our Presidencies in 
the East Indies in all points relating to the due administra- 
ti<»n of such Presidencies, respectively, and also with all such 
powers and authorities jointly severally and respectively and 
subject to all such restrictions and conditions as are given to 
them respectively or created by or under or in virtue of the 
Government of India Act, 1915, or any other Act or Acts of 
Parliament now in force. 

And We do hereby Order and require all Our servants 
officers and soldiers in the East Indies and all the people and 
inhabiiants of the Territories under Our Government and also 
all Our Governors and Councils of Our respective Presi- 
dencies in the East Indies to conform, submit and yield due 
obedience unto you the said Frederick John Napier, Paron 
Chelmsford, Our said Governor General of India and your 
said Council accordingly. - 

Given at Our Court at St. James^ the third day of March 
in the year of our Lord One thousand nine hundred and 
sixteen and in the Sixth year of Our Eeign. 

By His Majesty's Command 
Austen Chambeeuain. 
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Despatch prom the Secretary op State regarding penal 

CLAUSES IN THE BlLLS OP LoCAL COUNCILS. 

No. 35 of 1S62. 


From 

The Right Hon’ble Sir Charles Wood/ Bart., 

G.C.B., 

Her Majesty’s Secretary of State for ladla. 


India Office, London, the 1st Decemler, 1862. 


My Lord, 

Your letters Nos. 16, 17 and 18, dated 5th September 


By fhe Council of tlie Gover- 
nor of Madras. 

1st An Act to make better 
provision for tbe management 
of boats and catamarans in tbe 
Madras roads. 

2nd — To prevent damage to 
tbe pier, to regulate the tranic 
and to provide for levying of 
tolls upon tbe same.” 

By the Council of tbe Gover- 
nor of Bombay — 

“ An Act for the establish- 
ment and regulation of Refor- 
matory Schools for Juvenile 
Offenders.” 


having been considered by 
me in Council^ I have to ex]3ress 
my approval of Your Lordship 
having withheld^ for the reasons 
stated in your minutes of the 
'25th July and the 18th August 
last, your assent to the Acts noted 
in the margin. 


Local legisla- 2. Cases no doubt will occasionally occur when special 
t^in^^^new" legislation by the Local Governments for offences not included 
offences. in the Penal Code will be required. In these cases the 
general rule should be to place such offences under penalties 
already assigned in the Code to acts of a similar character. 
This mode of legislation, though an addition to, cannot be 
deemed an alteration of, the Penal Code ; but if any devia- 
tion is considered necessary, then the law requires that your 
previous sanction should be obtained. 


Indian Penal 
Code intended 
to be 

exbauBtive. 


3. It was the intention of Her Majesty’s Government 
that, except in local and peculiar circumstances, the Code 
should contain the whole body of penal legislation, and that 
all additions or modifications suggested by experience should, 
from time to time, he incorporated in it, and the duty of 


^Afterwards Viscount Halifax, 
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mainiaining this uniformity of course devolves upon Your 
Excellency in Council, 

4. As a general rule for the guidance of the local Councils, Penal clause* 
it would probably be expedient — and this appears also to be 
your own view — that all Bills containing penal clauses should 

be submitted for your previous sanction. submitted 

for previous 

— . sanction of 

Governmei t 

With this letter should be read Sir H, S, Mainers Minutes, Nos. 6 India, 
and 7, in which the question what is meant by altering in any way 
the Penal Code is discussed. Sir Henry Maine admitted that “ it was 
difficult to contend that hy constructive alterations one did not alter in 
some way the Penal Code ; but he concluded in favour of the argument 
to the contrary, although that argument was derived entirely from the 
inconvenience— ^nd, judged by its consequences, the unreasonableness 
— of the affirmative construction. He further pointed out that the 
Bills falling under each of the different heads (except the fourth) specified iu 
s. 43 of the Indian Councils Act, 1861 — anie had a distinct common character. 

But, if the fourth prohibition covers constructive alterations of the Code, 
the Bills to which it applies are altogether miscellaneous and include nearly 
all the measures which would naturally he brought before a local 
Legislature/* 

In the result, it has always been understood that previous sanction to the 
penal clauses in a Bill of a local legislature not directly altering the Indian 
Penal Code is noi required by the Statute of 1861 ; that it is required only as 
a matter of expediency in accordance with the views expressed in the 
despatch above j and that it is the previous sanction of the Governor Gheneral 
in Council, i.e., of the Government of India in the Home Department, and 
not that of the G-overnor General personally, that should he applied for and 
accorded in this connection. See Legislative Department's A. Pros , Novem- 
ber, 1898, Nos.’ 17-41, and r. 3(1) of the Insiructions to Local Governments 
regarding Legislation, ante, and the supplementary note at the end of the 
Instructions, 

See in this connection section 79 (3) (d) of the Government of India 
Act, 1916j ante, and notes thereunder. 


T 
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CORTIESPONDENCE BEGAItDING REGISTRATION AT SiMRA. 

JExtract from Despatch No. 14 {JPuhlie), dated the SOth 
Januavi/, 1887 ^ from the Secretary/ of State {Lord Crosi). 

7. In a further despatch of the 20tli December, 1877, 
Legislative, No. 68, the Marquis of Salisbury reverted to 
the same important subject, saying*, — ^Any method of 
transacting legislative business which, in respect of place 
or time, unnecessarily discourages or prevents the attend- 
ance of these (the non-oHiicial Additional) Members must 
be condemned as defeating the plain intention of the 
Imperial Legislature. But, under the present practice of the 
Government of India, there is only one place at which, and 
only one period of the year during which, the systematic 
attendance of Additional Members can be secured. As a 
rule, the mercantile gentlemen summoned to your Council 
can attend it at Calcutta alone ; and since the extension of 
railways, Calcutta is probably, on the whole, the place at 
which it is most convenient for Native gentlemen of rank to 
assist in your deliberations. hj * -se Under these 
circumstances, I am of opinion that Your Excellency will best 
give effect to the important Statute from which so large a 
portion of your power is derived, by making such arrange- 
ments as will admit of your Executive Goveiuiment being, as a 
rule, represented at Calcutta during the whole period between 
the 1st day of November and the i5th day of April. 


Extract from despatch of Lord Bufferings Govern?nent to the 
Secretary of State ^ No. 16 y dated the 15th March y 1887. 

^^25.^ * * . ^ * Your Lordship emj)hasizes 

Lord Salisbury's opinion that our Legislative Council should 
not, as a rule, assemble at Simla for the purpose of making laws 
of general application, save in cases of emergency. In this 
view we entirely concur, and we believe that the summary of 
work performed under the Indian Councils Act, which is 
appended to this despatch, will serve to show that we have 
made every endeavour to carry Lord Salisbury’s views on this 
point into practice. Laws which apply to the Punjab, how- 
ever, may with advantage be passed at Simla or some other 
convenient local centre : and, in furtherance of this policy 
we intend^ to hold a legislative session at Delhi or elsewhere 
in the Punjab in the autumn of this year to pass through 
Council two important Bills relating to that Province We 
otherwise advocate the principle that Simla should be the 
place for preparing measures, and Calcutta for passing them 
into la\v^, when no clear advantage is to be gained by passing 
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them at a Council held in the Province to which the measures 
relate. But for these purposes a three months^ sest^ion in 
Calcutta is ordinarilj’' siifficiont^ regard being had to the fact 
that the great Codes have all been passed^ that there are local 
Legislative Councils at Madras^ Bombay, Calcutta and 
Aliahabad, and that the legislative work in our Council for 
the next few years, at all events, is likely to consist rather in 
introducing judicious amendments in existing Statutes than 
in originating great projects of law.'’^ 

'17ie five classes of legislative hiisiytess toJiiek alone^ except in 
cases of great urgencg^ ought to he tahen tqy hi Simla 
were thus summarised in i^aragrajoh 18 of this 
despatch : — 

(1) the passing of purely local laws ; 

(2) the gaining of a stage in important measures when 

discussion in Council is not immediately required ; 

(3) the passing of Bills which, having been settled 

after full discussion in Calcutta, are passed 

without any alteration in substance ; 

(4) the passing of petty measures which could neither 

excite nor be improved by discussion ; and 

(5) the passing of Consolidation Bill and Bills repeal- 

ing obsolete enactments. 

Approval of these views was finally expressed in para^^ 
graph 7 of the despatcJi from the Secretary of State {Lord 
Cross) ^ No. 116 {Fithlic^y dated the 25th Octohery 1888 , — 
see Home Department's Proceedings {Ptihlic), April, 1887 , 
Nos. 113 to 129, and February, 1889, Fos. 214 to 218. 


Extract froin Despatch of Lord Chelmsford^s Government to 
the Secretary of State, No. 5, dated the 8th June, 1917, 

«: ^ ♦ * * * 

2. The nature of the legislative business transacted 
during the Simla Session of the Council has hitherto been 
regulated in accordance with these principles/ and although 
the orders to which we have referred relate in terms to 
legislation proper, which at the time when they were passed 
was the only subject within the competence of the Council, 
the same principle — that the business of the Council should 
be confined, at its Simla Sessions, to unimportant and non- 
controversial matters — has been applied in practice to the new 
power, which was granted to Additional Members in 1909, 
of initiating, by means of Resolutions, the discussion in the 
Legislative" Council of matters of general public interest. * 
?i€ * * * 


^iThe priuclples here referred to are those laid down in the despaxch of 
the 16th March, 1887, smuaaarised above, 

T 2 
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5. But our recommendation is not based solely on the 
advantages which would result from an increased latitude in 
permitting the moving of Resolutions. The existing restric- 
tions upon legislative business at Simla have the effect of 
crowding into the session at Delhi the bulk of our legisla- 
tive programme for the year, with the result that the pressure 
upon the oflSeial members during the months in which the 
Council meets there is of so heavy a nature as to threaten 
to dislocate our ordinary executive business. Nor can we 
anticipate that this pressure will be appreciably relieved by 
merely opening the Simla Session to the moving of Resolu- 
tions, as it is nulikely that with this increase of facilities the 
total number of Resolutions moved in a year will remain 
stationary ; on the contrary, advantage is likely to be taken 
of this privilege to an increasing extent as time advances, a 
fact which in itself lends support to our contention that it is 
impossible to maintain the existing restrictions. We are of 
opinion that as matters stand it is essential that we should 
be in a position to afford some relief from the increasing 
pressure of work in Delhi by making a more even distribu- 
tion of legislative work between the Simla and Delhi sessions. 
And this necessity will become the more urgent when the 
war comes to an end. Since war broke out we have, as you 
are aware, confined our legislative measures, other than those 
directly necessitated by the war, to non-controversial subjects, 
with the result that there is a large accumulation of pending 
legislative work before ns. It will be impossible for us to 
dispose of this accumulation if the business connected with 
it has to be transacted entirely or in the main during the 
Delhi session. 

^ ^ Hi 

7. We have accordingly, after full consideration of all the 
circumstances, decided provisionally to permit the discussion 
of Resolutions during the ensuing September session in 
Simla, and we would request that a similar discretion may 
be given us in the matter of legislative measures, and that 
we may now be authorised to take up in Simla, in addition to 
measures of the class specified in ^paragraph 1 above, such 
otiier measures as we may consider can expediently be put 
forward without detriment to the various interests concerned/^ 

Acceptance these proposals as an experimental measure 
during the 1917 Simla Session was conveyed hy the 
Secretary of State in his telegram dated 22nd August. 
1917. YideZ.D.Fro. 

It was decided to allow Resolutions also during the 1918 
Simla Session. 

riie classes of legiislative measures here referred to are the five clasaea 
^ummaiised on p. 885. 
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Communications to the Seoretary of State on the subject 

OF THE InSTRUCTIONSItO LoCAL GOVERNMENTS REGARDING 

Legislation in Local Councils.^ 

Despatch No. ^2 of 1898* 

To 

The Right Hon'ble LORD GEORGE P. HAMILTON 
Her Majesty^s Secretary of State for India. 

Simlaf the 1st SeptemieVs 1898. 

My Lord, 

In Your Lordship^s despatch No. 33 (Legislative), dated 
the 22nd October, 1896, certain observations were made 
regarding delays on our part in dealing with proposals for 
legislation in local Councils, and we were asked to issue 
orders laying down a limit of time within which any intima- 
tion by us of doubt or disapproval should be made, the Local 
Government concerned being entitled, on the expiration of 
that i)eriod without any intimation being received to assume 
that their measure is approved. 

2. We have given this question our careful consideration, interval to 
and the conclusion at which we have arrived is that we ought allowed to 
to bind ourselves to intimate, within the interval of two 
months which is allowed to Your Lordship* in the same con- consideration 
nectlon, any objections entertained by us to the introduction of Bills of 
of a proposed Bill in a subordinate Council, and that, if no 
communication is received before that limit is passed, it may 
be assumed by Local Governments that we, as well as Your 
Lordship, have no present intention of interfering. Where 
the law requires the previous sanction of the Governor General, 
it is clear that no such assumption can lawfully be 
made ; but we think that, in cases in which the Government 
of India are asked to approve of the penal clauses of a Bill, 
as suggested in Sir Charles Wood^s despatch No. 35 (Legis- 
lative), dated the Ist December, 1862,^ we may promise a 
reply within the shorter period of one month and that Local 
Governments may take it that penal clauses are sanctioned, 
if not disallowed within that period. 


^The Instructions as revised up to date and re-issued are printed an^e, 

^ Selection of JPapers relating to the ConstiiuHon and Sanctions 
of tJie Indian Legislative Councils, p. 216 , and App. VI, ante. 
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Revision of 
instructions 
on the 
subject. 


3. We propose, therefore, to issue orders on these lines 
and in framing them we have taken the opportunity to 
re-cast and subject to general revision the existing Tnstruc'^ 
Horn to Local Governmentsy which were drawn up in 1888 
and were forwarded to the India OfEce with our despatch 
No. 22, dated the 25th August of that year. These Instruc- 
tions have proved unsatisfactory in practice, as they involve 
a somewhat complicated procedure under which different 
Departments of the Government of India have to be 
addressed at different stages in connection with the introduc- 
tion in, and the passing of a Bill through, a local Council. 
A copy of the new Instructions} which we intend, if Your 
Lordship raises no objection,^ to issue on the 1st October 
next, is forwarded herewith. It will be observed that they 
will allow considerable latitude to Local Governments in the 
matter of proceeding with legislation ; but we believe that 
there is nothing in them contrary to the spirit of the orders 
contained in Lord Salisbury's despatch No. 9 (Legislative), 
dated the 31st March, 1874,^ and in any case we think that, 
in these days of enlarged and more representative Councils, it 
is desirable to give a large measure of discretion to Local 
Governments, trusting to their knowledge of the Governor 
GeneraFs power of withholding his assent and Her Majesty^s 
power of disallowance to prevent such discretion being 
abused. 


Letter No. 101, dated 29th May, 1913. 

From 

The Hon^ble Sir W. H. VINCENT, 

Kt., I.C. S., 

Secretary to the Government of Indiay 

Legislative Department y 
To 

The permanent UNDER SECRETARY 

or STATE tor INDIA. 

1 am directed to forward, for the information of His 
Majesty^s Secretary of State for India, a copy of the revised 
Instructions regarding legislation in Local Councils, which 
have been issued to the Local Governments having Legisla- 
tive Councils. 

^ Sec ante, 

2 No objection was raised, and approval was definitely expressed by the - 
Secretary of State (Lord George Hamilton) in his despatch No. 32 (Legisla* 
tive), dated the 20th October, 1898. 

See Selection of Foyers relating to the Constitution and Functions 
of the Indian Legislative Councils^ p. 180. 
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2. The Instructions issued in 1898^ of which a copy 
was forwarded to His Majesty^s Secretary of State for 
India with Government of India despatch No. 22, Legisla- 
tive, dated 1st' September, 1898, have been amended, so as 
to extend to the Governor of llengal in Council the privilege 
of direct correspondence with His Majesty^s Secretary of 
State for India, and the opportunity has been taken to 
include, as sub-rule (4) of rule 3, the Instruction issued in 
1807 in accordance with the suggestion contained in Lord 
George Hamilton's despatch No. 44, Legislative, dated the 
3rd December, 1896, and certain other Instructions contained 
in sub-rules (3), (4) and (5) of rule 1 and sub-rule (3) of 
rule 3, which were issued from time to time to supplement 
and explain the Instructions issued in 1898. 


From 


To 


Leiteu No. 84, DATED 31 ST May, 1918. 

The Hon^ble Mu. A. P. MUDDIMAN, 

C.I.E., I.C.S., 

Secretary to the Government of India , 

Legislative Lejoartment^ 

The permanent UNDER SECRETARY of 

STATE FOB INDIA. 


I am directed to forward for the information of His 
Majesty's Secretary of State for India a copy of the revised 
Instructions regarding legislation in local Councils which 
have been issued to Local Governments having Legislative 
Councils. 


2. The Instructions issued in 1913, which were reported 
for the information of His Majesty's Secretary of State for 
India with Sir William Vincentes letter No. 101, dated the 
29th May, 1913, were recognised at the time to be deficient 
in one respect. Their main object was to secure that the 
Secretary of State and the Government of India should have 
ample time for the examination of a Bill before its introduc- 
tion in a ^ local Legislative Council. This object was not 
achieved in the case of measures promoted by non-oflScial 
members of local 'Councils inasmuch as the minimum notice 
of a motion for leave to introduce a Bill prescribed by the 
rules of the different local Councils varied from three to 
seven days. It was accordingly suggested to Local 
Governments that the rules should be amended so as to 
require two months^ notice of a Bill, and, in this connection, 
I am to invite attention to the Government of India des- 
patches No. 4, Legislative, dated the 26th June, 1918, and 



S90 


APPENDIX Tin. 


No. 6, Legislative, dated the 13tli November, 1913, and 
subsequent correspondence. All Local Governments having 
Legislative Councils have now amended their rules so as to 
make it incumbent on non-official members to give two 
months^ notice of a motion for leave to introduce a Bill, 
the latest amendments having been efEected in tbe Madras 
rules as reported in the Government of India Legislative 
despatch No. 10, dated the 16th November 1917. It has 
therefore now become possible to revise the Instructions in 
this respect. In practice it has been found that Local 
Governments detain measures of this class for examination 
before reporting to the Government of India, and the main 
object of the Instructions embodied in the new rule. No. 10, 
is therefore to require Local Governments in the first in- 
stance to report such Bills forthwith without any examination 
of their merits. The rule is intended to be self-contained, 
and to enable both the Local Government and the Govern- 
ment of India to make the best use of the limited time at 
their disposal for the consideration of such measures. 

8. Rule 6 of the Instructions has been recast. To a 
certain extent sub-rule (1) of that rule was superfluous in 
view of the provisions of sub-rule (2) . The rule has been 
revised so as to require Local Governments to explain 
without delay their reasons for dealing with a measure 
under rule 5. 

4. The object of the amendments introduced into rule 7 
(now rule 8) and of the addition of a new rule, No. 7, is to 
ensure that the Government of India are kept in touch with 
all stages of legislation in local Councils ; the want of such 
an arrangement as that now laid down in rule 7 has more 
than once occasioned some inconvenience and misunder- 
standing . 

5. It will be observed that the opportunity has been 
taken to eliminate from the Instructions references to the 
Statutes repealed by the Government of India Act, 1915. 

6. I am to add that Local Governments have been re- 
quested to construe until further orders the period of two 
months mentioned in rules 4 and 8 as three months, in 
accordance with the directions of the Secretary of State 
contained in his telegram, dated the 10th September, 1917. 
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Letter to Locae Governments regarding Instructions 
FOR Legislation in Local Councils. 


No. 3478. 


From 


The Hon^ble Mr. A. P. Muddiman, C.T.E., I.C.S., 

Secretary to the G overnment of India, 

Legislative Department, 


To 


The Chief Secretary to the Government of 
Bengal. 

The Chief Secretary to the Government of 
Bihar and Orissa. 

The Chief Secretary to the Government of 
tete United Provinces. 

The Chief Secretary to the Government of the 
Punjab. 

The Chief Secretary to the Government of 
Burma. 

The Chief Secretary to the Government of 
Madras. 

The Chief Secretary to the Government of 
Bombay. 

The Chief Secretary to the Hon'^ble the Chief 
Commissioner, Assam. 

The Chief Secretary to the Hon^ble the Chief 
Commissioner, Central Province's. 

Simla, the Sth lune, 1918. 

I aDi directed to refer to tLe Hon-’ble Sir William 
Vincent's letter No. 2005 — 2018, dated tbe 27tli May, 1913, 
forwarding copies of the consolidated Instructions to Local 
Governments regarding legislation in local Councils." 
These Instructions have now been amended (as contem- 
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Madras. 
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plated in the letter from this Department^ No. ^ dated 

2063 

2587 

2588 

26th October, 1915, 

22nd January, 1917, 

21st March, 1916, 

opportuaifcy has been taken to 

21st March, 1916, 

11th May, 1916, 

11th May, 1916, 

make amendments in certain other respects in which ex- 
perience has shown that the Instructions were susceptible 
of amplification and improvement. These are referred to 
in the paragraphs below. 

I am to forward copies of the revised Instructions and 

Ilia Excellency t he 

to request that with the permission of His Honour the 

Ihe Hou^ble the 

G overnor in Counoil 

Lieutenant-Governor (in Oouncii) they may be carefully observed 
Chief Commissioner 

in supersession of the Instructions issued in 1913. 

2, The Government of India have recently had before 
them several cases in which Local Governments seem to 
have been in some doubt as to the manner in which rule 
5 of the Instructions should be applied. This rule has not 
been amended, but I am to draw attention to the fact that 
in each of the three classes of cases contemplated by rule 5 
(1) (J), (c) and (d) the decision rests with the Local 
Governments whether the rule should be applied or not. 
I am, however, to observe that is it not the intention of the 
Instructions that the rule should be applied in the later 
stages of a Bill which has been submitted to the Govern- 
ment of India and their administrative approval to the 
introduction of the measure obtained in the ordinary 
manner. Nor is it the intention that rule 5 (1) (d) should 
be invoked to save a position where the urgency has been 
created merely by failure to take timely 'action in a 
case where the necessity for legislation had already been 
foreseen. 

S. Buie 6 of the Instructions has been recast so as to 
require a report without delay explaining why a measure 
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has been dealt with under rule 5^ and I am to draw^ atten- 
tion to the importance o£ a strict compliance with this 
rule. 

4. Eule 7 of the Instructions now forwarded is new, and 
has been introduced to ensure that the Government of India 
are kept in touch with all stages of legislation in local 
Councils, as the want of such a rule has in the past caused 
inconvenience and misunderstanding. The amendments to 
old rule 7 (now rale 8) have been made to the same end. 

5. In accordance with the request contained in the letter 
from this Department, No. 3541, dated 31st October, 1917, 
the period of two months mentioned in the first proviso to 
rule 4, and also in rule 8 (3), should until further orders 
be construed as three months. 

6. I am to invite special attention to rule 10 of the 
Instructions which deals with the question of Non-ofl5cial 
Members^ Bills, and which requires that on receipt of notice 
of such a Bill, a copy of the Bill, and of the Statement of 
Objects and Reasons and notice, shall forthwith be forwarded 
to the Government of India in this Department, to be 
followed as soon as possible after by a further communica- 
tion as to the policy of the measure and the attitude which 
the Local Government proposes to adopt towards it. 

It will be understood that if the Bill of which notice .has 
been given is subsequently revised by the local Legislative 
Department in consultation with the Member concerned 
before introduction, a copy of such revised Bill should 
similarly be forwarded to the Government of India in this 
Department. And if changes of substance are thus intro- 
duced into the Bill, it will be for the consideration of the 
Local Government whether a fresh notice should not be 
required from the Member concerned, so as to allow the 
Local Government, and the Government of India, the 
necessary time to examine the revised Bill. 

When a Bill requires sanction under section 79(3) of the 
Government of India Act, 1915, it will not of course be 
opened to the Member giving notice to proceed farther with 
his measure till the necessary sanction has been received, and 
it is therefore desirable that all Bills of this class should be 
carefully examined from this point of view. 

7. *In the second letter referred to in paragraph 1 above 
Local Governments were requested to construe the Instruc- 
tions as if after the first proviso to rule 4 a further proviso 
were inserted forbidding the grant of sanction where 
required under section SU(3) of the Government of India 
Act, 1915, until the expiry of two months from the 
date of the notice of intention to introduce. It will be 


^Paragraph 7 
Omit to 
Madras. 
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observed that this proviso has not been embodied in the 
revised Instructions now f orwarded, as it is considered that 
the period of two months^ notice required by local rules makes 
the restriction unnecessary. 

8- The following number of copies of the Proceedings of 
the local Legislative Council, of Bills and connected papers, 
and of Acts should be forwarded to this Department, 
namely :■ — 


(i) of Proceedings of Council for office files 
(ii) of Bills and connected papers submitted to 
the Government of India in. accordance 
with the Instructions • , • , 

(ii?) of Bills as introduced in Council with State- 
ment of Objects and Reasons and Extracts 
from the Proceedings of Council relating 
thereto— —In the case of Bengal. Bombay 
and Madras Bills ..... 

In all other cases • • . • . 

(tv) of Reports of Select Committees and of Bills 
as amended by the Select Committee when 
the case falls within rule 8 of the Ins- 
tructions: — In the case of Bengal, Madras 
and Bombay Bills • , . , 

In all other cases • « • • • 

(v) of Acts for office files .... 


3 copies. 
50 copies. 


10 copies. 
20 copies. 


10 copies. 
20 copies. 
32 copies. 


Bill as introduced,^ 

Statement of Objects and Rea- 
sons. 

Report of Select Committee (if 
any.) 

Amended Bill (if any.) 

Papers (if any) relative to the 
Bill. 

Bill as passed. 

Extracts from the Proceedings 
of Council relating to the Bill in 
its several stages (the dales of the 
meetings being mentioned in the 
forwarding letter). 


9. lu the case of Bills 
submitted for the asseut of the 
Governor General, under 
section 81 (3) of the Govern- 
ment of India Act, 1915, fifty 
copies of each of the papers 
specified on the margin should 
in each instance be furnished. 


10. Spare copies of Bills and connected papers should be 
forwarded simultaneously with a Bill, or the draft of a Bill, 
as the case may be, submitted to this Department under the 
Instructions regarding legislation in local Councils, but 
spare copies of Reports of Select Committees and of Bills 
as amended by the Committees should be supplied only when 
it is found necessary to proceed under rule 8 of the Instruc- 
tions. 


11. When an Executive Department of the Government 
of India is addressed under the Instructions in regard to 
proposed legislation, 60 spare copies of the draft Bill and 
of all connected papers should be forwarded to the Executive 
Department. It will then be necessary to send spare 
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copies of the Bill and connected papers simnltaneously to 
this Department^ as the 50 copies forwarded to the Executive 
Department will meet all the requirements of the Govern- 
ment of India. 

Copies of the Acts and Proceedings of Council 
specified in the annexed statement should be despatched (Only to 
direct to the India OflGice as soon as they are ready. (The Bengal, 
price to be fixed in the case of sale should be intimated in B^ubTy?)^ 
the covering letter^ which should be addressed to the Perma- 
nent Under Secretary of State for India.) "^[This Depart- * [Omit to 
meat should also be informed of their despatch by a separate 
letter of which three spare copies (printed or type-written) Bombay.] 
should be forwarded, intimating the price to be fixed in the 
case of sale.] 

18. Authentic copies of Laws submitted for the Governor 
GeneraPs assent should be printed on superior paper and the 
type should be so arranged as to leave suflicient space at the 
end of the last page of a Law, not only for the record by the 
Secretary of the Local Council of the fact that the Law is a 
true copy,^^ but also for the additional endorsements that 
have to be made in the Legislative Department of the 
Government of India, namely : — 

(1) for His Excellency’s signature, and 

(2) for the certificate on the copy transmitted to His 

Majesty’s Secretary of State that ’the Law is an 
authentic copy. 


Statement showing the mtmher of copies of Acts and of 
the Proceedings of Council to he despatched direct to the 
India Office as soon as they are ready. 


Of each Act as passed and papers connected there- 
with, includiDg Extracts from the Proceedings 
of Council relating thereto • • • . 

Of Acts (octavo edition) — 

Por the Secretary of State . , , 

Por All Souls College, Oxford , , , 

Por the Society of Comparative Legislation, 
London ...... 

Por sale through the India Office 
Of Proceedings of each meeting of Council— 

For the Secretary of State 
For the Under Secretary of State 

Por the Society of Comparative Legislation, 
London ...... 

Of bound Annual Volumes of Proceedino-s of 
Council — ® 


No. of copies. 


2 

24 

1 

1 

10 

10 

2 

1 


Por the Secretary of State 


% 
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COURESPONBEXCE EEGAKniNG THE POSITION OP PROVINCIAL 

Oppicial Members op the Indian Legislative 
Council. 

'^Extract fro,n a letter No^ 2590, dated dtli Sejotemher, 
1911, from the Secretary to the Government of India, legis^ 
lative Department {the Hon^ble Mr, J* M. Macpherson), to the 
Chief Secretary to the Government of Madras. 

I am directed to acknowledge the receijpt of your letter 
Finance Department^ No- 314, dated J*.he 26th June, 1911, 
addressed to the Secretary to the Government of India, Home 
Department, in which the Government of Madras * ^ 

urge that the provincial Official Members of the Imperial 
Legislative Council should continue to have the same freedom 
of speech as they have enjoyed in the past. 

m m m m ^ m 

3. ^ ^ I am to point out that, owing 

to the reconstitution of the Imperial Legislative Council 
in accordance with the reform scheme which involved a large 
increase in the non-official element in the Council, and the 
reduction of the official majority to the lowest number consis- 
tent with its maintenance, the situation has been entirely 
changed, and it is no longer possible to permit the official 
representatives to have the same latitude in the Budget 
debate as they formerly had- Provincial and other Official 
Members are now nominated to the Governor GeneraFs 
Council for the express purpose of supporting the Supreme 
Government, and *the “Governor General in Council is of 
opinion that their position in regard to Budget debates must 
now be considered ^o be the same as their position in regard 
to other debates where it is well settled that they are bound 
to support the Government unreservedly. 

4. In conclusion, I am to say that it is hoped that the 
above observations will be sufficient to indicate to the Local 
Government the views of the Government of India as to the 
position of provincial Official Members in the enlarged 
Imperial Legislative Council, and that the Local Govern- 
ment will recognise that it would be highly impolitic as 
being likely to weaken the influence of the official majority 
which must be maintained in that Council, to permit such 


See Leg. Dept. A Progs., Sepi, 1911, NTos. 34 — 39. 
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Members fco have the freedom of speech in the Budget debate 
advocated in their letter. 

The above vietos were also communicated to the Govern-- 
ment of JBomba^ in letter No* 2689 y dated 4th Sept€7niery I911> 
and to the Governments of 'Bengaly Basiern Be^igal and 
Assam 3 the United Provinces y the Ptinjahy Burma and the 
Central Provinces in Circular letter No. 3002 to 3007 y dated 
30th September 1911 — see Leg * JOeg^t. A Proceedings y Sep- 
tember 1911y JSfos 34 to 39^ 

^Bxtract from a despatch No» 186^Publicy dated the 27th 
SeptembeVy 1912y from the Secretary of State [^Lord Crewe'). 

I have received Your Excellency's despatch in the 
Legislative Department^ No. 6y dated 13th June^ 191 2^ for- 
warding correspondence between your Government and the 
Governments of Madras and Bombay on the subject of the 
position of the Officials selected on the nomination of Pro- 
vincial Governments to be Members of the Imperial Legisla- 
tive Council. 

3, * * * * I observe that expressions have 

been used in this correspondence which might be taken to 
imply that the Government of India and the Local Govern- 
ments are charged with the defence of independent and 
therefore possibly conflicting interests. They are in fact 
essential parts of one system of administration. In the 
conduct of business^ and esjpeeially of financial business, 
differences of opinion must from time to time axdse. These 
differences axe settled by conference and correspondence^ and 
the settlement becomes part of the general policy of Govern- 
ment. This consideration imposes a certain reserve on all 
Offiofal Members of the Imperial Council. The OflSeial 
representative of a Pj’ovinee is, 1 think, entitled to point 
out that his Local Government is hampered by want of 
resources in developing its institutions, he may plead even 
for a more liberal recognition of the needs of the Province 
for which he speaks. But if he presents his case in the, 
form of a complaint against the Government of India he is 
re-opening settled questions ; he is making a kind of appeal 
to the Council in a matter which is beyond the scope of its 
authority. On the other hand, a Member of the Govern- 
ment of India is entitled to explain the general policy of the 
Government of India in his Department, and to contend that 
the difficult duty of holding the balance even as between 


^$“ee fiegisjative Department A, Progs., October 1913, No3. 15 — 20. 
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Provinces has beei carefully and, on the whole, successfully 
performed. But i’“ he blames a Local Government for 
persistence in urging^ its claims, or its representative for 
presenting those claims to the Council; he goes, I think, 
beyond the scope of his official duty. 

4. Some Local Governments aj)prehend that, if any 
limitation is imposed, the Officials, nominated on their recom- 
mendation, will feel that they are summoned only to give a 
silent vote in support of Government measures. This is not 
at all my view of the case. Subject to the considerations 
I have stated^ it is the duty of a provincial Member to see 
that the needs and the usages of his own Province are not 
overlooked in framing general measures of legislation and 
finance ; the efficient and independent performance of this 
duty is of the utmost importance. Since the enlargement 
of the Council, its debates, as was expected and intended, 
have taken a wider range, and its Official Members have to 
deal with a large and sometimes a formidable body of non- 
official criticism. I trust, therefore, that the conventions 
which secure co-operation between central and local authori- 
ties may always be carefully observed. 


^Extract from a despatch No* 184'-Puhlic, dated the 25th 
July, 1913, from the Secretary State {lord Crewe)* 

I have considered in Council the letter ^ of Your 
Excellency's Government in the Legislative Department, 
No. 3, dated the 8th May last, in which you reply to my 
Public Despatch No. 185, dated the 27th September, 1912, 
regarding the position of the Officials selected on the nomi- 
nation of Provincial Governments to be Members of the 
Imperial Legislative Council. Your Excellency's Govern- 
ment are unwilling to let matters rest as I had hoped, with 
my despatch, and you desire that definite rules should be 
laid down to enable both the Government of India and 
provincial Official Members to appreciate correctly their res- 
pective positions in the Imperial Legislative Council during 
the Budget debate. 

I cannot therefore admit that the argument from 
analogy throws doubt on the correctness of the principles 
which in my former despatch I suggested should regulate 
the position of official representatives of Provinces in the 
Imperial Council. I do not think that I can usefully 
amplify the statement of those principles, and I agree with 


^ See liegUlatire Dcpartmeut A. Progs., October 1913, I^os, 15—20. 
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Yonr Excellency's Government that they cannot he reduced 
to hard and fast rules. In conventions of the kind in 
question^ it is the spirit and not the letter to which one must 
look for their due observance. A certain freedom of repre- 
sentation is quite compatible with complete loyalty to the 
Government of India, and it is in my view highly desir- 
able to permit the greatest latitude possible to provincial 
representatives in Your Excellency's Council seeing that 
you have full right of reply and full control of order during 
debate. It is even probable that requests from various 
provinces, if clothed in suitable terms, can be utilised in 
replyis.g on the debate to convince Non-ofBcial Members 
that the Government of India have to take a wider outlook 
in allotment of funds than the needs of anj one province 
or of any one service. 

It remains for Your Excellency to communicate my 
views on the matter under reference to the hea^ls of Local 
Governments in such manner as you may think proper, and 
to give effect to them in your capacity as President of the 
Legislative (^ouiicil. 
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Note on deoislation apfecteng the jurisdiction op the 

High Courts. 

The question has frequently been raised whether the 
Government of India have power by legislation to interfere 
with the jurisdiction of the Chartered High Courts. It is 
possible that all legitimate doubts have been finally set at rest 
by the recent Statutes^ but the way in which the matter has 
been dealt with in them is not altogether satisfactoiy^ and it may 
therefore still be worth while to consider the question in some 
detail, 

2. Much ingenuity has been displayed from time to time 
in devising grounds of attack. It has been contended that any 
derogation from the jurisdiction of the High Courts is ultra 
vires the Government of 3 ndia as affecting Acts of Parliament : 
that some part at all events of the High Com-ts'’ jurisdiction 
being derived directly from Royal Charters could not be touched 
by the Indian legislature without express authority from Parlia- 
ment : that the saving clauses in the various Letters Patent 
were themselves ultra vires : that even if the Indian legislature 
had power to legislate for existing Courts, they had no power 
to create new Courts : and^ finally, that if they had power to 
create new Courts, they could not withdraw them from the 
superintendence of the High 'Courts. 

3. The principal arguments in the past have centred upon 

section 22 of the Indian Councils Act, 1801 (24 & 25 

Viet., c. 67), which precluded the Governor General in Council 
from making laws repealing or affecting the provisions of any 
Act of Parliament passed after the year 1860, which would 
include the Indian High Courts Act, 1861 (24 & 25 Viet., 
c. 104); and upon this it has been contended that different 
Acts of the Indian legislatures which purported to interfere 
with the jurisdiction of the High Courts were ultra vi?*es, 

4. Section 9 of the Indian High Courts Act conferred 
upon the High Coui*ts a two-fold jurisdiction, first, what may 
be called the Letters Patent jmisdiction, and secondly, all 
preexisting, or as it has sometimes been termed inherited,-*^ 
jurisdiction, which was vested in the old Supreme and Sudder 
Courts and which was not negatived by the Letters Patent. 
This latter jurisdiction was by the terms of the section to be 
subject and without prejudice to the legislative powers of the 
Governor General in Council, which can only mean that the 
Governor General in Council was to have power by legisla- 
tion to override the statutory grant, and this seems now to 
be universally accepted. 
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5. But with regard to the Letters Patent jurisdiction^ 
the section contains no such reservation. In all the Letters 
Patent so granted^ however^ the jurisdiction of the High 
Court is declared specifically to be subject to the legislative 
powers of the Governor General in Council who is to be 
entitled to amend and alter them in all respects : (see clause 
44 of the Letters Patent forCalcuttaj Madras and Bombay, 
clause 35 of the Allahabad Letters Patent and clause 41 of 
the Patna Letters Patent) . This declaration appears, at first 
sight at all events, to have been intended to put the Lettei*s 
Patent jurisdiction on exactly the same footing as the 
inherited, and if this is the real meaning of the clause, and 
it was not idtra v ires it seeras to follow that the Pligh Courts 
were in all jurisdictionary matters subject to the legislative 
control of the Government of India. There has however 
been the greatest diversity of opinion upon this question 
among the Judges, and it is impossible even now to affirm 
with any certainty which of the three main theories which 
have been put forward is correct. 

G. In Beg. F”. Bchoard Reay^ 7 Bombay II. C. E. Cr. 
Ca., page 6, the question was as to the validity of 
an Act of the Bombay legislature, which under section 4^ 
of the Indian Councils Act, 1801, had no power to make 
a law affecting in any way the provisions of any Act of 
Parliament in force in that Presidency. No question of 
course arose as to the reservations in the High Courts Act 
and Letters Patent in favour of Government of India 
legislation, and the only point raised was whether the local 
Act in question (the Bombay District Police Act, VIT of 
1867) affected any Act of Parliament in force. The 
Bombay Act purported to confer upon certain Magistrates 
jurisdiction to try British-born subjects. The Court (Gibbs 
and Sargent, J.J.) held that Parliament had by Statute 
conferred exclusive jurisdiction, with certain immaterial 
exceptions, over all British-born subjects upon the High 
Court, and that the Bombay Act in so far as it purported 
to giv^ concurrent jurisdiction to other Courts affected 
the Statute, and was consequently ultra vires.^ 

7. Gibbs, J., also held that inasmuch as this jurisdiction 
was derived from a Eoyal Charter, the Bombay Council 
could not detract from it. This passage in the judgment (see 
at page 21 of the report) is perhaps rather obscure, but 
it seems to be based on the doctrine that no subordinate 
legislature could override the Boyal Prerogative without 

* A slightly less extensive view of the meaning: of affect was taken by 
the same High Court in Premshanker v. the Government of Bombay, 8 
Bom. H. C. E.. (A.C.J.) 199. See also The Collector of Thana r. 

Bhaskar, I. B. R , 8 Bom. 264, and a note of Sir Courtenay Iloert of 
3rd February 1883, Begislative Department A., Progs., February 1883, 
Jfos. 126 to 133, 
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express power from Parliament. Section 24 of the Indian 
Councils Act^ 1861^ specifically conferred this power upon 
the Governor General in Council, and the argument would, 
therefore, seem to be inapplicable to the Goveinment of 
India, but until recently it was not extended to local 
legislatures ( see now section 84 (a) of the Government of 
India Act, 1915, as amended by section 2 (8) of the Act 
of 1916). 

8. The decision in Heay^s case had of course no immediate 
hearing upon the powers of the Government of India, except 
so far as it elucidated the meaning of the word affect.*^^ 
The sequel to the case however is of some interest, as the 
Government of India proceeded to legislate themselves to set 
the matter right. They could, no doubt, if the argument above 
is correct, have validly enacted the provisions which had been 
held to be ultra vires in the case of the Bombay! Council, 
but instead of doing this they affected to declare {see Act 
XXII of 1870) that the Bombay Act, and other like 
enactments passed by the Madras and Bengal Councils, 
should be and be deemed to have been as valid as if they had 
been passed by the Governor General in Council. If, 
however, these local Acts infringed the terms of section 
42 of the Indian Councils Act, 1861, it seems at least 
doubtful if the Government of India could validate them 
this way. Ihe matter, however, was not left there. It was 
considered essential that local legislatures should have power 
to provide for the trial of European British subjects, and 
Parliament accordingly intervened by 34 Sc 35 Viet., c. 34, 
which provided that no Act of a local legislature, whether 
past orftvture^ should be invalid merely because it conferred 
upon Magistrates jurisdiction over European British subjects. 
The reference to past Acts was no doubt intended to cure the 
possible defect referred to above in the Indian Act XXII 
of 1870. It is noteworthy that, in passing the 1871 
Statute, Parliament did not think it necessary to confer upon 
the Legislative Council of the Governor General the power 
which it then accorded to local legislatures, and this could 
only have been because the Governor GeneraPs Council 
already had such power in virtue of section 9 of the High 
Courts Act, 1861, and the provisions of the various Letters 
Patent, 

9. A few years later the Calcutta High Court had to 
consider a very similar question with regard to the Government 
of India {The Queen v. Mearesj 14 Bengal L. R., 106) 

^ Por an instance of similar validating legislation see s. 1 of Act XIV of 
1904 supplementing tlie City of Bonitay Improi: ement ^tt, 1898 (Bom. Act 
IV of 1898). See also in tLis connections the Punjab Courts (Supplement- 
ing) Act, 1919, in the case of which this form of validating legislation was not 
adopted. 




Appekdix XI, 


SOS 


and in this case Sir Richard Conch put forward the first 
of the three theories above referred to, that even if clause 
44: was ultra vires, t/ie Letters Patent loere no ]jart of the Act 
of Pari ia7)ient^ and there was therefore no statutory 
vpoth their variation. By Chapter VII of the Criminal 
Procedure Code, 1872, jurisdiction over European British 
subjects was conferred upon cei'tain Magistrates, and this, it 
was contended, was ultra vires inasmuch as it affected the 
jurisdiction of the High Court under clause 21 of the Letters 
Patent of 1862, The Chief Justice who delivered the judg- 
ment of the Court, Phear, J. concurring, was not prepared to 
decide against this contention on the short givnind that clause 
44 of the amended Letters Patent cxpT-O'^^l^’ iccognised the 
legislative powei s of the Government of India, and he evidently 
had doubts as to whether this latter clause was within the 
competence of the Sovereign, the suggestion being no doubt 
(as appears from the subsequent cases) that Parliament having 
delegated to Her Majesty authority to declare by Letters 
Patent what the High Courts^ jurisdiction should be, authority 
to vary it could not be rc-delogatod by the Letters Patent to the 
Government of India. He, however, upheld the validity of the 
particular provisions of the Criminal Procedure Code upon the 
ground above stated. It is curious that in a case reported 
earlier in the same volume {^MadJiuh Chionder v. Iiajcoomay\ 
14 Bengal L. R. 76) the learned Chief Justice appeared 
i^see at page 84) to rely on clause 44 as giving the Government 
of India in its legislative capacity control over the provisions of 
the Letters Patent, but this decision is not referred to in Meares^ 
case. It has also been suggested that the adoption of this 
theory would leave it equally within the competence of a local 
legislature to override any of the provisions of the Letters 
Patent, a view which would not only conflict with the judg- 
ments in Iteafs case, but would seem to be contrary to the 
current of Parliamentary legislation on the subject. This, how- 
ever, would not necessarily be so, as the second part of section 
9 of the High Courts Act, 1861, would exempt all pre-existing 
powers of any Courts from the interference of legislatures other 
than that of the Governor General in Council, 

10. The second theory, enunciated by Markby, J. in Fe da 
Hoosein’s case, I. L. R., 1 Cal. 431, was that clause 4A 
of the Letters Fateyit %oas only iivtended fb he a reiteration 
of %ohat was laid down hy Parliameyit in section 9 of the 
Act, and had no independent force of its otan. The question 
argued in the case was whether the right of appeal to the Privy 
Council embodied in clause 39 of the Letters Patent could be 
restricted by the provisions of an Act passed by the Governor 
General in Council (the Privy Council Appeals Act, VI of 
1874). Markby, J. though sitting alone, dissented vigorously 
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from tlie view adopted by Couclij C. J. and Pbear J. in Jifeares^ 
case that the Letters Patent were not part of the Act of Parlia- 
mentji but held that legislative interference with clause 89 of the 
Letters Patent was permissible on the ground that the powers 
of the Pligh Court which the Indian Act affected were pre-exist- 
ing powers^ and not powers conferred for the first time by the 
Letters Patent^ — in other words^ that the case was governed by 
the second part of section 9 of the High Courts Act — and he 
would apparently have supported the decision in Meares^ case 
upon similar grounds. Dealing with clause 44? of the Letters 
Patent^ he says (page 448) . When the old powers of the 
abolished Courts were merely repealed in the Letters Patent^ 
it wasj of course^ understood by Her Majesty that these wei’e 
subject to be altered by the Governor General in Council^ and 
very likely it is because this is done to so very large an extent^ 
that the legislative powers of the G overnor General in Council 
are in the 44th clause of the Letters Patent expressly recogniz- 
ed.^^ He seems to admit that there were at all events some new 
powers conferred by the Letters Patent^ and in view of the very 
comprehensive form of words used in clause 44 : We 

do >•« ordain and declare that all the provisions of these Our 
Letters Patent are subject to the legislative powers of the 

Governor General in Council and may be in all respects 

amended and altered thereby,^ ^ this explanation can hardly be 
considered satisfactory. If^ however^ no new powers were 
conferred^ it would follow from the adoption of this theory that 
there was no limitation placed upon the right of the Governor 
General in Council to legislate^ though to this Markby^ J. 
would not apparently have been prepared to assent : see at 
X)age 449. 

11. The last of the three theoriesj and perhaps the simplest, 
is that clause 44 meant exactly what it said and was hot in any 
sense ultra vires ^ in other words that it j?iit the Letters Patent 
j nr isclict ion on exactly/ the savie footing in relation to thelegis^ 
lative joowers of the Goveryior General in Council as the pre-ex^ 
isting or inherited jurisdiction was tinder section 9 of the Act, 
This seems to have been the view taken by Sir Richard Couch 
ill JSLadhuh Chii7ider^ s case above referred to, and see Pangit 
Sitig/i V. Meherban Koer^ % Cal. L. R. 39 1 : Achaya v. 
Patnaveluy I. L, R., Mad. 253 (followed in Paniio Pibi v. 
Mehdi Rusainy I. L. R. 11 All. 375): Vasudeva v. Visvarajay I. 
L. R. 20 Mad. 407 : in re James Curriey I. L. R. 21, Bom. 405 : 
Parmeshwar v. JEJnip.y 3 Patna L. J* 537. The most important 
authority however-, for this view is Lord Selborne^s judgment 
in The Qiiee?i v . Rurally L, R. 5 I. A. 178, the only case 


A.na see Macpherson, J. to the same effect I. Jj. 3 Cal., at page 118. 
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in whicli this question has been dealt with by the Privy 
Council.^ 

12-. JBnraJt^s case is one of such general importance from 
the point of view of the legislative powers of the Government 
of India that it requires detailed consideration. Py Act XXII 
of 186 the Indian legislature purported to remove the Garo 
Hills district from the jurisdiction of existing civil and criminal 
Courts^ and to subject it to such Courts as the Lieutenant- 
Governor of Bengal might appoint. Section 0 of the Act 
empowered the Lieutenant-Governor to extend the provisions 
of the Act to the Kasi and Jaintia Hills, \vhich he subsequently 
did by notification. Under this Act the respondent and another 
person were tried and convicted for murder by the Deputy 
Commissioner of the Kasi and Jaintia Hills. They appealed 
to the Calcutta High Court contending that the conviction was 
illegal. The appeal was supported upon two main grounds, (1) 
that the Act so far as it purported to aJSect the jurisdiction of 
the High Court was ivltra rit^es^ and (2) that in any case 
section 9 was ultra vires inasmuch as it affected to delegate 
the powers of the Governor General in Council so to legislate 
to the Local Government. The case was heard by seven Judges 
who all held on the first point that the Governor General in 
Council had power to remove a particular district from the 
jurisdiction of the High Court and, presumably, to make it 
over to a new Court of its own creation. The judgments seem 
to indicate that this power was based upon section 9 of the High 
Courts Act rather than upon clause 44 of the Letters Patent, 
Seeing, however, that the Indian Act in question purpoited to 
remove the particular territory from the High Courtis jurisdic- 
tion of whatever nature, and however conferred, it seems a 
little difficult to understand how only the inherited jurisdic- 
tion was concerned, unless possibly it was considered that no 
new jurisdiction at all was conferred by the Letters Patent-^ 
Upon the second point there was a difference of opinion, the 
majority of the Court holding that the Governor General in 
(Council had no power to delegate his legislative functions to 
the Lieutenant-Governor, and that therefore ciua the Kasi and 
Jaintia Hills the jurisdiction of the High Court remained un- 
aft*ected. 

13. In the Privy Council, where an appeal by Govern- 
ment was admitted by special leave, the first point was again 
pressed, and was dealt with on apparently broader grounds 
than in the High Court. The Qaeen v. Meares and Fecla 
lToosei 7 i^ s were referred to, and Lord Selborne in deliver- 

^ It was raised bnt avoided in JBlurri Cliunder v. Kali^ L, R. 10 I. A. 
4 : see at p. 10. 

2 Tliis seems to have been the view of Maepherson J. : see at page 118 
of the Report, I. R. R* 3 Cal. 



806 


ArPBKDix^xi, 


ing the judgment of the Committee after referring specifically 
to the words of reservation both in section 0 of the High 
Courts Act and in clause 41 of the Letters Patent says (page 
19^^) 

So f ar, theref ore^ from being in contravention of any of 
the provisions of the Statute 24 & 25 Vict.^ c. 104, 
or of the Letters Patent issued under that Statute 
(as altered by tte Act of 1865), their Lordships find 
that such an exercise of legislative authority by 
the Governor General in Council as might remove 
any place or territory from the jurisdiction of the 
High Court at Calcutta, is expressly contemplated 
and authorized both by those Statutes and the 
Letters Patent themselves. Their Lordships, under 
these circumstances, agree with the High Court that 
Act No. XXII of 1869 was, in its general scope, 
within the legislative power of the Governor General 
in Council.-^^ 

Upon the second point, their Lordships disagreed with the 
majority of the High Com't. They held that the Indian legis- 
lature when acting within the limits of the powers conferred 
upon them by Parliament is not in any sense an agent or 
delegate of Parliament, but has plenary powers of legislation 
as large, and of the same nature, as those of Parliament itself, 
and that these powers can be exercised either absolutely or 
conditionally, the so-called delegation to the Lieutenant-Gover- 
nor being only a conditional exercise of a well established 
character, 

14, It might not unreasonably have been thought that 
the passage above cited from Lord Selborne'^s judgment 
was conclusive as to the]^legislative supremacy of the Indian 
legislature, but the point was raised and argued again in two 
cases arising out of the Bakir-id riots in Bihar in 1917. By 
the Defence of India Act, IV of 1915, the Local Governments 
were ^ authorized to appoint Commissioners for the trial of 
certain offences, and by section 8 {!) of the Act all interference 
by other criminal Courts was excluded in the most comprehen- 
sive terms. On the occasion of the riots above referred to, the 
Bihar Government appointed Commissioners to try the 
offenders, and in two of the cases applications were made to the 
local High Court impeaching the validity of the Act, 

15. In the first case, Parmeshwar v. 3 Patna L. 

J. 537 (1917 F.B.), which was heard by a Bench of five 
Judges, the principal question argued was whether the Govern- 
ment of India^ had power to establish a criminal Court, the 
contention being that the power to make laws and regulations 
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conferred by section 22 of the Indian Councils Aet^ 1861^, did 
not authorize the creation of Courts, which was ,the exclusive 
privilege of the Grown in ParHament, and this raised inci- 
dentally the question whether the Letters Patent jurisdiction 
was subjectito the legislative powers of -the Governor General in 
Council. The Chief J ustice in the course of an elaboi’ate judg- 
ment, in which two of the other J udges formally concurred, 
says (page 553) 

It is clear, therefore, that whatever jurisdiction 
this Court has, whether derived from the Letters 
Patent or whether as the successor to the juris- 
diction which the High Court at Calcutta 
formerly exercised in this province, in either case 
such jurisdiction is subject to the legislative 
powers of the Governor General in Council/^ 

He also held that the creation of a new Court was within 
the competence of the Indian legislature, though he rested his 
decision on this part of the case rather upon the construction 
of the Indian Councils Act, viewed in the light of previous 
enactments and the powers consistently exercised under it, than 
upon ca>se in which the point, though undoubtedly 

involved, was not specifically dealt with by Lord Selborne. 

16. The second Patna case, Sheonanclan v. Em2y , 3 Patna 
L. J. *581, did not add much to the weight of authoi'ity on the 
Letters Patent question, and was chiefly remarkable for the fact 
that the three theories above set out each found a supporter 
among the three Judges by whom the application was heard. 
The Chief Justice, despite the pronouncement quoted above, and 
his statement (pages 5 88-589 J that he saw no reason after fur- 
ther consideration to modify the opinion which he had expres- 
sed in V armesliioar^ s case, adopted the second theory : Mullick, 
J. adopted the first : and Imam J. the third. 

17, The principal question argued was whether the Defence 
of India Act, in so far as it purpoiijed to create a criminal Court 
which was not subject to the superintendence of the High 
Court was ultra vires. The argument turned largely on clause 
27 of the Letters Patent by virtue of which the High Court 
was invested with appellate powers over all criminal Courts 
within the limits of its territorial jurisdiction, the right of 
superintendence being under section 15 of the High Courts Act, 
1861, dependent on the co-existence of appellate powers. The 
question was therefore directly raised whether the Governor 
General in Council had power in spite of clause 27 to create a 
criminal Court from which there was no appeal to the High 

^ The Defence of India Act was x»3.ssed before the Government of India 
Act, 1915, came into force, and the case was therefore tried under the old 
• . Statutes. 
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Court, and this of course involved the old question of clause 
44. All three J udges were of opinion that the new Court 
was well created j and that it was not in any way subject to 
the High Courtis jurisdiction. They also agreed that clause 
44 of the Letters Patent was not ulto'a vires. The Chief 
J ustice, however, seems to have been of opinion that no new 
powers were conferred by the Letters Patent, and that clause 
44 did no more than give expression to the limitation enacted 
by Parliament in section 9 of the Statute (p, 592) Mullick J. 
on the other hand, thought it quite clear that the Letters Patent 
were not part of an Act of Parliament and therefore (apparently) 
that there was no statutory prohibition to their alteration by 
Government of India legislation, his view of clause 44 being 
that it merely states the law as it stood and reiterates for the 
sake of greater caution the power of the Governor General ^ to 
modify the terms of the Letters Patent if he so chooses^^ (pag<3 
615). Imam J. considered that clause 44 was within the 
competence of the Crown, and that it clothed the Governor 
General in Council with authority to vary or modify 
the provisions of the Letters Patent, there being no 
question of re-delegation of a delegated power, and he cited 
BtvraVs case {supra) in support of this view. 

18. This review of the main featui*es of the case la'^ 
does not disclose a very satisfactory state of the authoritie®^ 
but one fact seems to emerge, viz,^ that though the validity 
of all sorts of difierent Acts of the Governor General in Council 
has been attacked during the last half a century on the 
ground that they infringe in one way or another the jurisdic- 
tionary privileges of the Chartered High Courts, in no single 
case has the attack been successful, and the Government of 
India have g^ne on legislating during the same period 
upon the evident assumption that there was no particular 
sanctity in the Letters Patent. 

10. A few additional instances may be worth referring 
to : — ' 

The jurisdiction of the Calcutta High Court was restricted 
by Act VI of 1900^, which constituted a Chief Court for 
Lower JBurma and removed it in all respects from the jurisdiction 
previously exercised by that High Court : it was extended 
by Act XIX of 1867^ which brought under it the district 
of Darjeeling. 


Apparently a slip for Governor General in Council. 

* Lower Burma Courts Act, 1900. See sections 8, 43, 44, and 45. 

® Darjeeling (High Court’s Jurisdiction) Act, 1867- It seems clear that 
the object of this part of the Act, which was only inserted in Select Committee 
could equally well have been attained by a notification nnder 28 & 29 Viet. 
C. 15, which had only recently been passed. 
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Again, tlie Indian Divorce Act (IV of 1869) in effect 
extended the jurisdiction of the Allahabad High Court by 
giving it jurisdiction for some purposes in matrimonial cases 
instituted in the Courts of the District Judges of Oudh^. 

20. In 1905j the district of Sambulpore, which had until 
then been a part of the Central Provinces and under the 
jurisdiction of the Judicial Commission er^ was made part 
of Dengab and jurisdiction over it was conferred upon the 
Calcutta High Court. The case^ however, is to be distin- 
guished from those above cited as the transfer was effected 
by notification under section 3 of 2S & 29 Viet., c. 15^ 
This Statute has sometimes been referred to as indicating 
that where it was desired to give the Government of India 
power to interfere with the jurisdiction of a Chartered High 
Court, it was thought necessary to do so by an express Statute ; 
but in reality the argument goes rather the other way. If 
the conclusion arrived at in the preceding portion of this 
memorandum is correct, the Government of India already 
had power themselves to interfere by legislation — a power 
which had been specifically exercised in the case of Darjeeling — 
but the new power given by section 3 of the Statute of 1865 
was to interfere hg eccecntice order ^ which was quite another 
thing. It may not unreasonably be argued that, unless the 
power of intei-fei-ence by legislation had already existed, 
the 1865 Statute would certainly hive given it, as it is almost 
inconceivable that power should be given to do by executive 
order an act which could not be done by legislation. 

21. Under the Criminal Law (Amendment) Act, XIV of 
1908, special Benches of the High Court have been called 
into existence by executive order for the trial without a jury 
of scheduled offences under a special procedure. Many cases 
have been so tried under this Act in Calcutta and Bombay, 
but though the form of trial appears to constitute a distinct 
invasion of the pre-existing rights of the High Couris, no 
doubt has ever been thrown upon its validity. 

But perhaps the most drastic interference of all with the 
supposed prerogative of the High Courts was by section 527 
of the Criminal Procedure, Code, by which the Governor 
General in Council was empowered to ti’ansfer, of his own 
motion, cases from the jurisdiction of one High Court to that 
of another. This power has been exercised in a considerable 
number of cases, and always, it is believed, without chal- 
lenge. 

22. It is interesting to note in connection with th^ 
general question that section 46 of the Government of India 

^ See jPercg,v. Percy, I. L. R., All. 375. 

* The Indian High Courts Act, 1865, iSee also PalesTitoar o, PliagWathx 
I. li. Ro 35 Cal. 701. 
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entered as “ jurisdiction, powers and authority of High 
Courts." The heading of the Schedule is " Provisions of 
this Act which may be repealed or altered hy the Governor 
General in Legislative Council," and the obvious intention 
of the draftsman, therefore, would seem to have been to give 
express power to the Government of India by legislation 
to repeal or alter any of the provisions of section lOG. The 
section itself, however, is not at first sight in accoi-dance with 
this. The wording, in its strict interpretation, seems to sug- 
gest no more than a saving of existing powers, which would 
leave the whole question open as to whether the Government 
of India did in fact possess such powers or not. The adoption 
of this form of words in section 131 (3) is, however, probably 
to be explained by reference to section C5, the first sub-section 
of which declares ^ the general legislative powers of the 
Government of India, and then in sub-section (2) cuts them 
down by the proviso that unless express power is given no 
Indian Act may repeal or afiect an Act of Parliament. The 
intention of section 131 (3) may, therefore, have been to make 
the proviso inapplicable to the provisions mentioned in the 
Fifth Schedule, leaving the general powers of legislation 
under section 65 (1), with regard to these matters, unfettered. 
This is at all events a reasonable method of reconciling the 
heading of the Schedule with the section, and reading the 
two together the intention would be clear. The heading of 
the Schedule is pait of the Act, and seems to be much in the 
same position as a preamble {see per Channel B. in 
Easter ti Counties, etc. v. Marriage, 9 H. L. Cas. at p. 41). 
It may, therefore, legitimately be used as a key to the interpre- 
tation both of the Schedule which follows it and of the sec- 
tion which the Schedule is intended to amplify. 

G. E. L'[owndes], — 15-1-19. 

’This is the form adopted hy the Act. It does not gmnt powers, but 
declares their existence. 
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APPENDIX XI 1. 

Poems. 

1. Substantive appointment of Ordinary Member of 
Governor GeneraPs Executive Council. 

2. Conditional appointment of Ordinary Member of 
Governor GeneraPs Executive Council. 

3. Temporary appointment of Ordinary Member of 
Governor GeneraPs Executive Council. 

4. Appointment of Vice-President of Governor GeneiaPs 
Executive Council. 

5. Grant of leave to Ordinary Member of Governor 
General’s Executive Council. 

6- Notification appointing place for assembling of 
Governor GeneraPs Executive Council, 

7. Notification appointing time and place for assembling 
of tbe Indian Legislative Council 

8 . Nomination of Additional Member of tbe Indian 
Legislative Council. 

9. Publication of election of Additional Member of 
tbe Indian Legislative Council. 

10. Resignation of Additional Member of tbe Indian 
Legislative Council. 

11. Summons issued to Members at beginning of eacb 
Session of the Indian Legislative Council. 

12. Passing of law by the Indian Legislative Council 
and assent of Governor General thereto. 

13. Passing of law by Local Legislative Council and 
assent of Governor (or Lieutenant-Governor} and of Gover- 
nor General thereto. 

14. Making and promulgation of an Ordinance under 
section 72 of tbe Government of India Act, 1915. 

15. Proclamation constituting Executive Council of a 
Lleutenant-G ovemor, 

16. Appointment of Members of Executive Council of 
a Lieutenant-Governor, 

17 . Notification publishing a Regulation made under 
tbe Government of India Act, 1916. 

18. Report of Select Committee. 

19. Report of Proceedings of the Indian Legislative 
Council. 
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20. Statement regarding the translation and publication 
by lipcal Governments of Acts of the Indian Legislative 
Council. 

21. List of Legislative Business pending in the Indian 
Legislative Council. 


iNo.l. 

Substantive appointment of Ordinary Member of Governor 
General’s ^Executive Council, 

A vacancy having occurred in the office of an Ordinary 
Member of the Executive Council of the Governor General 
of India by [the appointment of the H onourable Sir A. B. to 
the office of Lieutenant-Governor of , or as the 

case may he^ His Majesty the King, Emperor of India,® 
has been graciously pleased to appoint Mr. C. D. to be an 
Ordinary Member of the said Council. 

The Honourable Mr. C. D. has on this day taken upon 
himself the execution of his office under the usual salute. 

Y. Z., 

Secretary to tJie Government of India, 
{AnotJier form) 

A vacancy having occurred in the office of an Ordinary 
Member of the Executive Council of the Governor Genera ] 
of India by the death of the Hon^ble Sir A. B., and the 
Hon-’ble Sir C. D., who was acting temporarily as an 
Ordinary Member of the said Council, having been appointed 
by His Majesty the King-Emperor of India, an Ordinary 
Member of the said Council, it is hereby notified that the 


^ Of. Home Department’s Notification No. 257, dated the 2l8t April, 
1917, Gazette of India, Mxtraor dinar if, dated 2l8t April, 1917 and No. 1087 
in Hid, dated 5th July, 1915. See s. 86 of the Government of India Act 
1915^ antce * 

2 His Majesty should be so styled in all instruments, "cave and eicei t 
all Charters, Commissions, Letters Patent, Grants, Writs, Appointments 
and other like instruments not extending in their operation beyond the 
United Kingdom/* See the Ro>al Titles Act, 1876 (39 Viet., c, 10) and 
Proclamation issued thereunder in the Gazette of India, 1877, Pt. I. pVl6. 

In pursuance of a further proclamation issued under the Royal Titles 
Act, 1901 (1 Kdw. 7, c. 15), His Majestv^s full style and titles are George 
the Fifth, by the Grace of God, of the United Kingdom and Ireland and 
of the British Dominions beyond the SSeas— King, Defender of the Faith and 
Emperor of Indi^/* ' 
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Hon^ble Sir C. assumed the permanent office of an 

Ordinary Member of the said Council, with effect from the 
&nd March, 1912. 

Y. Z., 

Secretary to the Government of India- 


i£To. 2. 

Co 7 iditional appoznimtnt (f Ordinary Member of Governor 
G eneraVs Executive Cotineil- 

Mr. A. B. having under section 88 of the Government of 
India Act, 191 (5 & 6 Geo. 5, e. 61),^ been conditionally 
appointed by His Majesty the King, Emperor of India, 
to succeed to the office of Ordinary Member of the Executive 
Council of the Governor General of India, and a vacancy 
having been caused in the said Council by the departure on 
leave of absence under medical certificate of the Hon^ble 
Mr. C. D. [cr as the case may lje\y the Hon^ble Mr. A. B. 
has on this day taken upon himself the execution of his 
office under the usual salute. 


Y. Z. 


i 


Secretary to the Government of India, 


3. 

Temporary appointment of Ordinary Member of Governor 
GeneraVs E xecniive Councils 

A temporary vacaucy having occurred in the office of 
an Ordinary Member of the Executive Council of the Gov- 
ernor General by the departure on leave of the Hon^ble 
Mr. A. B. [cr as the case may be\y the Governor General^ in 
Council is pleased, in pursuance of section 9 2. of the Govern- 
ment of India Act, 1915, (5 & 6 Geo. 5, c. 61)^, to appoint 
Mr, C. D. to act temporarily as an Ordinary Member of the 
said Council. 


cy. Home, Reveime and Agricnltaral Department's Notification 
No. 1180, dated the 12fchL July, 1880, Gazette of India, 1880, Pt. T, p, 362. 

* See ante, 

3 Cy. Home Department's 'Notification No. 413, dated the iffL Apiil, 
1916, o/ 1915, Pt. I, p. 684, and No, 1088 in Gazette of 

Jndiat, ISxtraer^inary- dated 5th July, 1915. 
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The Hon^ble Mr. C. D. has on this day taken npon 
himself the execution of the office under the usual salute. 


Y.Z. 


9 


Secretary to the Government of India, 


4. 

Appointment of Vice-President of Governor OeneraVs 
Executive Council, 


In pursuance of section 88 of the Government of India 
Act, 1915 (5 & 6 Geo. 5^ c. 61),® the Governor General is 
pleased to appoint the Hon^ble 9 

being a member of his Executive Council, to be Vioe- 

thereof. ^ 

President thereof in place of , deceased. 

thereof in place of who has vacated that office. 


Y. Z., 


Secretary to the Government of India* 


mo. 5. 

Grant of leave to Ordinary JHember of Governor GeneraVs 
Executive Council, 

In exercise of the power conferred by section 86 of the 
^Government of India Act, 1915 (6 & 6 Geo. 5, e. 61), the 
Governor General in Council is pleased to grant to the 
Hon^ble Mr. A. B,, an Ordinary Member of the Executive 
Council of the Governor General, leave of absence under 
medical certificate for a period of months, with 

effect from the ^ ^ instant, or any subsequent date on 

which he may avail himself of it, 

Y. Z., 

Secretary to the Government of India, 

^ Of, Legislative Department's Kotidcation 170. 22, dated the 14th .April, 
1916, in Gazette of India, 1916, Part I. 

3 See ante. 

Of, Home Department’s l?^otiecation No. 1681-C., dated the 22nd 
March, 1915, Gazette of India, 1915, Pt. I, p, 472. 
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*No. 6. 

Noiif cation appointing place for a^wmlling of Governor 
OeneraVs Executive Council. 

In exercise of the power con fenced by section 89 of the 
^Government of India Act, 1915 (5 & 6 Geo, 6, c. 61), the 
Governor . General in Council is pleased to direct that the 
Executive Council of the Governor General shall assemble at 
, in the Presidency (or Province) of , 

Y. Z., 

Secretary to the Government of India. 


sNo.7. 


Notif cation appointing time and place for as^mlling of the 
Indian Legislative Council. 

In exercise of the power conferred by section 64 (1) of the 
^Government of India Act, 1915 (5 & 6 Geo, 6, c. 61), the 
Governor General in Council is pleased to appoint day, 

the ,19 , at 11 a.m., as the time, and the Council 

Chamber in the as the place, for a 

meeting of the Indian Legislative Council, 

Y. Z,, 

Secretary to the Government of India. 


^TSo. 8 . 


Nomination of Additional Member of the Indian Legislative 

Council. 

For the purposes of section 68 of the ^Government of 
India Act, 1915 (5 & 6 Geo. 5, c. 61), and in pursuance of 
the provisions of Regulation I. B. of the Regulations for the 
nomination and election of Additional Members of the 
Legislative Council of the Governor General, the Governor 


Cf Home Department's Notification No. 187, dated the 28th March, 
1918, Oazete of India, 1918, Pt. I, p. 456. 

2 See ante. 

i Cf. LegislatiTe Departmont’s Notification No. 59, dated the 29th No- 
vember, 1916, Gazette of India, 1916, Pt. I, 

^Cf. Legislative Department’s Notification No. 28, dated the 9th 
August, 1917, Gazette of India, 1917, Pt. I, and No. 37, dated the 2CtJi 
July, 1916, ibid, 1916, Pt. I. 
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Geueral is pleased to nominate “Mr. A. being a non- official 
{or as the case may 6e), to be an Additional Member [during 
the September Session] of the said Council, in the said Act 
referred to as the Indian liegislative Council. 

Y. Z., 

Secretary to the Governme'ttt of India. 

{Another form^ to fill a casual vaca'>tcy.) 

For the purposes of section 63 of the ^Government of 
India Act, 1916 (5 & 6 Geo. 5^ c. 61), and in pursuance of 
the provisions of Eegulation XI of the Regulations for the 
nomination and election of Additional Members of the 
Legislative Council of the Governor General, the Governor 
General is pleased to nominate Mr. A. B., being a non-official 
[cr as the case may he'], to be an Additional Member of the 
said Council (in the said Act . referred to as the Irtdian 
Legislative Council), vice Sir C. D., resigned. 

Y. Z., 

Secretary to the Government of India. 

{Another form.)^ 

For the purposes of section 63 of the ^Government of India 
Act, 1915 (6 and 6 Greo. 6, c. 61), and in pursuance of the 
provisions of clause (i) of Regulation I. B. of the Regulations 
for the nomination and election of Additional Members of the 
Legislative Council of the Governor General, the Governor 
General is pleased to nominate the following non-official 
persons, who have been selected from the classes mentioned 
opposite their respective names, to be Additional Members of 
the said Council, in the said Act referred to as the Indian 


Legislative Council : — 

Names. 

Classes. 

A. B. 

The Muhammadan Community in the 
Punjab. 

C. D. 

The Landholders in the Punjab. 

E. E. j 

The Indian Commercial Community. 


Z., 

Secretary to the Governm ent of India. 


^ See ante. f . . 

* Cf. ILiegislative Department's Notification No, 36, dated 26th July, 1916. 
Ghazette of India, 1916, Pt. I. 


W % 
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Tuhlitation of election of Additional Member of the Indian 
Legislative Councils 

In accordance with the provisions of the Eegnlaiions for 
the nomination and election of Additional Members of the 
Legislative Council of the Governor General the names of 
the following candidates^ elected to be Additional Members 
of the Council by the electorates mentioned opposite their 
respective names^ are hereby published. 

Names of candidates. Electorates. 

Y. Z., 

Secretary to the Government of India. 

{^Another form.)^ 

In pursuance of the provisions of Regulation XI of 
the Regulations for the nomination and election^ of Additional 
Members of the Legislative Council of the Governor General, 
the non-ofiScial Members of the Council of the [Lieutenant-] 
Governor of have elected the Hon^ble A. B. to be an 
Additional Member of the said Council, vice C. D.j deceased. 


Y. 


Z., 


Seci'etary to the Government of India. 


^No. 10. 

Resignation of Addittonal Member of the Indian Legislative 

Council. 

The Governor General is pleased to accept the resignation 
by tbe Hon^ble Mr. A. B. of his ofi3ce of Additional Member 
of tbe Indian Legislative Council. 

Y. Z., 

Secretary to the Government of India. 


1 OJ. De^slatiTe Department's Notification No. 38, dated the 26th July, 
1916, Gazette of India, 1916, Pt. I. 

2 Cf. Dei^slative Department's Notification No. 14, dated the 16th 
March, 1915, Gazette of India, 1916, Pt. I. 

8 Cf. Degislative Department's Notification No. 31, dated the 29th 
August, 1917, Gazette of India, 1917, Pt. I, and see s. 93 (1) of the Govern- 
piient of India Act, 1915, ante. 
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No. 11. 

Summons issued to Members at beginning of each Session of 
the Indian Legislative Oouncil, 

The Governor General in Council having, in exercise of 
f-.he power conferred by section 64 (1) of the Government of 
India Act, 1916 (5 & 6 Geo. 5^ c. 61),^ appointed day, 
the ^ , 191 , at 11 a.m., as the time, and 

the Council Chamber in the as 

the place, for a meeting of the Indian Legislative Council, 
Yonr Excellency ia 

Your Honour is hereby summoned to the said 

you the Hon'ble Mr. A. B. are 
meeting at the time and place aforesaid. 

By order of the Governor General in CounciL 

Y. Z., 

Secretary to the Government of India ^ 


^No. 12. 

Passing of law by the Indian Legislative Gouficil and assent 
of Governor General thereto. 

[Endorsed at end of Bill as passed ] 

This Bill was passed at a meeting of the Indian liegis- 
lative Council on the day of 191 . 

c.. 

President [or Vice-P resident"]. 
I assent to this Bill. 

C. , 

Viceroy and Gover^ior Generals 

The , 191 . 

(An authentic copy.) 

Secretary to the Government of India ^ 

Legislative Peyartment. 


^ See a nte. 

* See 8. 68 oir the G-overnmeut of India Act, 1915, ante^ and rule BA of 
the Itules for the Oonduct of Legislative Bttsiness, ante. 
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^No. 15. 

Passing of law hy Local Legislative Gonncil and assent of 
Governor {pr. Lieutenant-Governor)^ and of Governor 
General thereto. 


[^Endorsed at end of Bill as passed. ]| 

This Billi was passed' by the Legislative Council on 
the , 191 

A. B., 

President [^or Vice-President.']^ 
I assent to this Bill, 

A. B.j 

\^Lieutenant-] Governor. 


The 


The 


191 


(True copy.) 


D. E. 


Secretary to the Legislative Oouncil. 
I assent to this Law. 

C., 

Viceroy and Governor General. 

\191 . 

(An authentic copy.) 

Y. Z., 

Secretary/ to the Government of India , 

Legislative Lejpartmeni . 


No. 14. 


Making and promulgation of an Ordinance under section 72 
of the Government of India Acty 1916 f 

Whereas it is expedient to prohibit the practice of 
in the Presidency of ; 

And whereas, pending the consideration and enactment 
by the Governor in Council of a law to effect this object, an 


^ See B, 81 o£ the Governmexit of India Act^ 191 5^ ante, 
* Seo anUs 
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emergency has arisen which makes it expedient to prohibit 
such by an Ordinance under section 72 of the G-overn** 
ment of India Act, 1,915 

Now, therefore, in exercise of the power conferred by the 
said'i section, the Governor General is pleased to make and 
promulgate the following Ordinance ; — 

[Here follows the Ordinance.]^ 

Y, Z., 

Secretary to the Government of India, 
{Another form,) . 

Whereas an emergency has arisen which renders it 
necessary to provide power for enforcing the attendance of 
witnesses at inquiries held into any matters relating to, or 
connected with, elections to the Indian Legislative Council 
and for other purposes in connection with such inquiries ; 

Now, therefore, in exercise of the power conferred by 
section 72 o£ the Government of India Act, 1915,' the 
Governor General is pleased to make and promulgate the 
following Ordinance : — 

[Here follows the Ordinance.]? 


^No. 15. 

Proclamation constituting JExecutive Comieil of a Lieutenant-- 

Governor, 

In exercise of the power conferred by sub-section (1) 
of section 55 of the Government of India Act, 1915 (5 & 
6 Geo. 5, c. 61),^ the Governor General in Council, with the 
approval of the Secretary of State for India in Council, is 
pleased to issue the following Proclama tion , 

PROCLAMATION. 

h, A. Council t shall be constituted in the Province of 
with effect from the day of, 

^ Sec ante, 

* Cf, Bengal Cotton Gambling Ordinance, 1912, dated 13th December 
1912^ whicli was superseded by Bengal Act 4 of 1913. 

* CJ^, The Indian Legislative Council (Election Inquiries) Ordinance, 1916 
(VIXI of 1916), dated 26th. December, 1916, which has expired. 

* Cf, Home Department's Notification No. 1628, dated 1st August, 1912, 
creating an Executive Council for Bihar and Orissa. 



APPENDIX. XII. 


322 

for the purpose o£ assistiag* the LiLeufceaaat- Grove rnor ia the 
executive government of the Province, 

2. The number of the Members of the Council shall be 
threSj or such other number^ not exceeding four^ as the 
Grovernor General in Council may from time to time 
determine. 

3. (i) Two Members of the Council shall be persons who 
at the time of their appointment have been in the service of 
the Crown in India for at least twelve years, 

(S) The other Member or Members shall be either persons 
so qualified^ or persons who at the time of their appointment 
have resided in India for at least twelve years. 

4. If a Member is absent from illness or otherwise, the 
Lieutenant-Governor may, subject to the condition prescribed 
by sub-clause (1) of clause 3, appoint a person qualified 
under that clause to be a temporary Member during such 
absence. 

5. In any case which, in the judgment of the Lieutenant- 
Governor, is of high importance and essentially affects the 
public interest and welfare, the Lieutenant-Governor may 
direct that such case shall be decided in accordance with his 
opinion, the opinion of the majority of the Council to the 
contrary notwithstanding. 

6. (I) Where the Lieutenant-Governor makes a direction 
under clause 5, he shall record a statement of his reasons for 
making such direction, and any dissentient Member may 
record a statement of the reasons for his dissent . 

(3) A copy of every statement recorded under clause (1) 
of this rule shall forthwith be submitted to the Governor 
General. 

7. Save as pi'ovided in clause 5, the opinion of the 
majority of the Council shall prevail ; and, in the case of 
equality of votes, the Lieutenant-Governor shall have a 
second or casting vote. 

8. If the Lieutenant-Governor is obliged to absent himself 
from any meeting of the Council, from indisposition or any 
other cause, all the functions which are exercisable in 
Council by the Lieutenant-Governor shall be discharged by 
the Vice-President of the Council appointed under section 56 
of the ^Government of India Act, 1915. 


Y. Z., 

Secretary io the Government of India* 


^ ante. 
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16. 

Appointment of HAemhers of Executive Council of a Lieuten^ 

ant- Governor. 

In exercise of the power conferred by section 55 (3) of 
the Government of India Act, 1915 (5 & 6 Geo. 5, c. 61),^ 

the Governor General, with the approval of His Majesty 
the King, Emperor of India, is pleased to appoint the 
following gentlemen to be Members of the Council consti- 
tuted in the Prpvince of Bihar and Orissa for the purpose of 
assisting the Lieutenant-Governor in the executive govern- 
ment of that province : — 

A. B, 

C. D. 

E. F. 


Y. Z., 


Secretary to the Government of India. 


^No. 17. 

Notification publishing a Regulation made under the Govern-- 
ment of India Act^ 1915- 

Whereas by a Resolution passed by the Secretary of State 
for India in Council on the day of 

191 , the provisions of section 1 of the Government of 

India Act^ 1870 (33 & 34i Viet., c. 3), were declared appli- 
cable to , within the territories under the administration 

GoTernor of A. in Counoil, 
of the Lieatenaiit«Govemor of B., • 

Chief Commissioner of C., 

And whereas the said provisions were repealed and re- 
enacted by the Government of India Act, 1915^(5 8o 6 
Geo. 5, c. 61) * ; 

Governor 

And whereas the said liientenant-G o vemor has proposed to 

Chief Commiesioner 

the Governor General in Council a draft of the following 
Regulation, together with reasons for proposing the same ; 


^ Cf. Home Department’s Notification No. 1629, dated 1st August, 1932^ 

* See ante . 

® CJ\ The Arakan Hill District Laws Regulation, 1916 (I of 1916) , 
C^azette op India, 1916, Pt. I, pp. 348 — 350 j also £tirma Gazette, 1916, 
Pt II, pp. 391 — *394. The Statute requires publication in both the Gazette 
of India and the local official Gazette — see ante. 
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And whereas the Governor General in Council has taken 
the draft and reasons into consideration^ and has approved 
of the drafts and the same has received the assent of the 
Governor General on the day of 

191 ; 

In pursuance of the direction containediin section 71 of 
the hist mentioned' Ac t> the said Regulation, is now. published 
of India: 

REGXJnATION No- OF 19 If , 

[Here follows the Regulation-! 

Y. Z., 

Secretary to the Government of India ^ 


iMk). 18. 


Report of Select Committee. 

We, the undersigned, Members of the Select Committee 

to which the Bill to * 

* * * 

Here describe in order was referred, have considered the 
the Papers to the BUh Bilij and the papers noted.- in the 

margin, andihave now the honour to submit this our Report, 
with, the Bill, as amended by us annejced thereto. 

♦ 4s % * 

* 4s SH 

We think that the Bill has l^not] been so altered as to 
require re-publication, [and • we recommend that it be passed 
as now amended] 

The publication* ordered by the Council has been made as 
follows 


Ifi' JEngtieh* 

Q-a&eit€. Date. 

Gazette of India . . „ , 191 

Gazette ... , 191 . 

^ m m m ^ m 


^ See r. 25 of the JSLv^les of ^Degislatwe Dusiness, ante. 

^ See ihid, 

* See r. 25> § 4 a , of the Mvilee of Degislaiivc Dusinees^ ante. 
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Province, 

In. the Vernaeulars . 
Zianguage. 

D(Lte, 

Bengal 

C Bengali 


C H indi . 

, 191 , 

The 

A. B.^ 

C. D. 

E. F. 

G. H. 

I. J. 

, 191 . 



CHere follows the Bill as amended.]] 

Y. Z., 

Secretary to the Government of India. 


No. 19. 

Report of Proeeedinffs of the Indian Legislative Council. 


PROCEEDINGS OF THE INDIAN LEGISLATIVE 
COUNCIL ASSEMBLED UNDER THE PRO- 
VISIONS OF THE GOVERNMENT OF INDIA 
ACT, 1915 (5 & 6 Geo. V, Ch, 61). 


The Council, met at the Council, Chamber at Viceregal 
Lodge, Simla, on Tuesday, the 19th September, 1916. 

Present. 

His Excellency Baron Chelmsford, P.C., G,M,S.L, 
G.M.I.E., G.C.M.G., Viceroy and Governor General, presid- 
ing, and 52 Members, of whom 45 were Additional Meiiibers. 


^ The practice is for the Member in charge of the Bill to sign fiisfc and 
for the other Members of the Select Committee to sign next in order of 
precedence. But it would seem more appropriate if, the signature of the 
l.«aw Mcmberi who is the Chairman of every Select Committeej were to talce 
precedence. 
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OATH OF OFFICE. 

The following Additional Members made the prescribed 
oath or affirmation of allegiance to the Crown ; — 

The Hon’blb Mr. Dinshaw Edulji Wacha. 

„ Raja. Sir Muhammad Ali Muhammad 

Khan, K.C.I.E., Khan Bahadur, op 
Mahmudabad. 

„ Nawab Saiyid Nawab Ali Chaudhuri, 

Khan Bahadur. 


QUESTIONS AND ANSWERS. 

The Hon^ble Khan Zalfiqar Ali Khan asked : — 

CHere follows the Question.3 

The Hon’ble Sir Reginald Craddock replied : — 

LHere follow the Reply and then the rest of the Ques- 
tions and Replies.!) 


THE AMENDING BILL. 

The Hon'ble Mr. G. R. Lowndes:— “M y Lord, I 
move for leave to introduce a Bill to amend certain enact- 
ments. The Bill is a short and unimportant one, making 
only certain formal amendments in 'various Acts, such as 
have to be introduced from time to time. The larger 
number of the proposed amendments are concerned with the 
creation of the Patna High Court under the recent Govern- 
ment of India Act, which necessitates certain amen dments 
in the Ci-iminal Procedure Code and in the Civil Procedure 
Code. I may add, for the information of Members, that 
if this motion is accepted, it is proposed that this Bill should 
be passed at the next sitting of this Council. I formally 
move, my Lord, to introduce the Bill.^'* 

This motion was put and agreed to- 
Thb Hon’blb Mb. G. R. Lowndes.-— “ My Lord, I 
beg to introduce the Bill, and to move that the Bill, 
together with the Statement of Objects and Reasons relating 
thereto, be published in the Gazette of India in English.” 
The motion was put and agreed to. 
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THE INLAND STEAM-VESSELS BILL. 

The Hon^bee Mb. G. R. Lowndes : — My Lord^ I 
move for leave to introduce a Bill to consolidate the enact- 
ments relating to Inland Steam-vessels. The principal Act, 
which is Act VI of 1884, has been amended by many Acts — 
seven, I think, in all, and ihree of these seven Acts have again 
been amended by other Acts. It is thought, tterefore, that 
the time has now come to have a Consolidating Act. The 
present Act is not intended to make any alterations in the 
law, bub merely to consolidate the existing enactments. I 
may add, for the information of Members, that it is not 
proposed to take this Bill into further consideration in this 
session, but, if the motion for introduction is agreed to, it 
will be left over till the Delhi Session.^^ 

The motion was put and agreed to. 

TnE Hon^ble Mb. G. R, Lowndes : — My Lord, I 
beg to introduce the Bill, and to move that the Bill, together 
with the Statement of Objects and Reasons relating thereto, 
be published in the Gazette of India ^ in English, and in the 
local official Gazettes, except the Port St. George Gazette, 
in English and in such other languages as the Local Govern- 
ments think fib.*'^ 

The motion was put and agreed to. 


THE INDIAN LUNACY (AMENDMENT) BILL. 

The Hon'ble Sib Reginald Craddock : — My Lord, 
I beg to move that the Bill to amend the Indian Lunacy 
Act, 1912, be taken into consideration. On the last occasion 
when the Bill was before the Council, I explained the reasons 
for the introduction of the Bill, and as no notice has been 
received of any amendments since the Bill has been put 
before the Council, I beg now to move that the Bill be 
taken into consideration.'’^ 

The motion was put and agreed to. 

The Hon^ble Sib. Reginald Craddock : — My Lord, 
I beg to move that the Bill to amend the Indian Lunacy 
Act, 1912, be passed.^*' 

The motion was put and agreed to. 


THE HINDU AND MUSSALMAN DISPOSITION 
OF PROPERTY BILL. 

The Hon^bie Mb. Mahombd Alt Jinnah My Lord, 
on behalf of the Hon^ble Mr. Sefalvad, I beg to present 
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the Report of the Sdieet Committee on tlie Bill to enable 
Hindus and Mussalmans to make dispositions of property 
by transfer inter vivos or bj' will for the benefit of unborn 
persons.’^ 

The ^Council adjourned to Wednesday, the 27th Septem- 
ber, 1916, 


Simla ; 

The 22nd September y 191G. 


\ 


A. P. MUD DIMAN, 

Secretary to the G overnment 
of India y legislative 
Department, 


No. 20. 

Statemen^t regarding the translation and publication hg 
Local Governments of Acts of the Indian Legislative 
Councils 


Nos. 1421—1431. 

From — H. W'. C. Caundupp, Esq., lU.S., 

Deputg Secretarg to the Gooernment of Indiay 

Legislative Department^ 

To — liOOAL Governments and Administrations. 

Simla, the 18th August, 1897, 

Sir, 

I am directed to request that the half-yearly** statement 
required tor the purpose of showing when translations of 
Acts of the Governor General in Council are published and 
made available for use by Government officials and the 
public may be submitted in future in the accompanying 
form, 

2. It is unnecessary to refer in such statements to trans- 
lations of modified editions of Acts. 


^ Annual Statements only are now required — see Legislative Department 
letter Nos. 1030—1040, dated 141 h July, 1901. 
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Statement showing the dates on which translations of the 
Acts of the Governor General in Council affecting 
which were passed during the year ending 
on the 81st December ^ 19 , were ptihlished and 

became available for use by Government officials and the 
public* 


Year. 

No. 

Short title 
ot 

Bates of 
publication of 
translations in 

Dates on which 
translations 
were made 
available for 
use by 

Bemabe;s. 



fiubject. 

local official 
Gazette. 

Government 
officers and 
for 
sale. 
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>No. 21. 


hist of business pending in the Indian Legislative Council, 


Statement of Legislative work pending on tke 

191 . 

PAET I. 

B 1 I.LS INTEODirCED IN CotTNCIt,. 


The niimbers in column 1 correspond with the numbers in 
column 1 of the Concise Statement which should be referred to for details.) 


Serial 

No. 


Title of Bill. 


Stage at which Bill is. 


1 


Indian Registration of Ships Bill 


Preliminary Report of Select 
Committee presented on 16th 
March^ 1900. Communication 
from India Office received'; 
Maritime Governments were 
consulted and their replies have 
been received. A revised draft 
Bill has been prepared and is 
under consideration. 


^0 S8j fovrth» of the Jtules of Ziegislative S'usiness, ante. 
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Concise Statement showing stage ob each Bill introhuced in Cohncil. 
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Pr e 1 i- 
mioary 
Report 
of Se- 
1 e e t 
C 0 m- 
niitte e 
present- 
e d, 
Z8tb 
March, 
1900. 

Correspon- 
dence with 
Secretary of 
State. 

To Secre- 
tary of 
State, No. 
68, dated 
20th July, 

1899. 

To Perma- 
nent Un- 
der Secre- 
tary of 
State, No, 
66, dated 
22nd 

March, 

1900. 

To ditto, 
No. 87, 
dated Slst 
May, 1900. 
From ditto. 
No. 86 
(Revenue), 
dated 26th 
June, 1901. 
From ditto, 
No. 101 
(Revenue), 
dated 13th 
June, 1902. 

oanini 
-la 0 0 »oa[0g 

JO sSuT^o©!^ 

9th 

Febru- 

ary 

1900, 

13th 

March, 

1900. 

•O0j(?Tocr 

-TO o 0 loaiog 

JO saeqinojpy; 

- § ---S s f J S ja 

i=n Ss= j-gCJ - 

wa M a « 

•00JJHXC 
-moQ ^oeiag 

oj poj.Tajaa 

2 «o 

U3 e3 

-!».TCd0Cr 0ATJTIO 
-axg; oi; eonajoja^ 

S 0,23 Ss 

||g^6gsS 

POBLISHED, 

la 

Vernacular. 

m "S N 

sa • a ^ 

: cvj -sJ S ^ ^ 

"eS *1-3' "b? o S 

kS=S g> eo r-l IS s» 

cq p9 

In 

English. 

egM ^ oa-cl ►txJ 1.^ O "ta eiT’^'S 

"Oua !=*S»5iO go P5®'rr ^co ^ ^ ^ 

«B-tt-32«<s,i-3Soesji-a23.S'**jSSe?ii-aSS»<a^S 

H-i S pq 03 pq pq 

Opinions. 

*0 

§ 

P3 

Madrat, 
13th Oc- 
tober, 
1899. 
Bomba y, 
28rd Oc- 
tob e r, 
1899. 
Beng a 1, 
4th Jan- 
uary, 
1900 

Bn r m a, 
12th Oc- 
to h e r, 
1899. 
High 

C 0 urt, 
29 th 
Augast, 
1899. 

* * t 

»* * ♦ 

Due. 

* * 

IS -2® 

o » * 


o 

§ 

s 

For opin- 
ion only. 

High 

Court, 

Calcutta. 

♦ ♦ 

« * 

For opin- 
ion and 
publica- 
tion. 

Madras . 

Bombay 

Bengal . 

Burma . 

* * 

* * 

•notuido 

loj pajBiaoiio 

•3^^ * * 

£ S 00 

* # 

paotipo:tiul 

»-l r-< • « 

•aoTipoi!^aT oi^ 
ueAiS eAuaT; 

3^^ * * 

-ai oo 

.-tHs * * 

Title of BiU. 

To make 
better pro- 
vision for 
the Regis- 
tration of 
British 
Ships i u 
British 
India. 

* * * * 

* V • V 

J *OM I«tJ0S 1 



X 


382 


APPENDIX XI T. 


PART II. 

Bills por the introduction of which leave Hi^s been 

GIVEN.l 



PART in. 

Bills published by order op the Governor General 

UNDER RULE 23 OF THE RULES OF XiECTSLATIVE BUSINESS.^ 


Title of Bill. Date o£ publication. Remarks, 



' S®® r. 16 of the JS,ules of Legislative JStisiness^ ante- 
’ See ante. 
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PART IV.i 


Bills foe the prepaeation op which instei ctioks have 

BEEN EECEIVBD. 


Serial No. 

Title of Bill. 

From what Depart- 
ment. 

Date of 
receipt. 

Remabes. 

# 

* # # 

# # # 


« 

# * # 


♦ # # 

# # # 

# 

# 

# « # 

a 

i 

j 

« * a 

# * # 

a 

* 

# # «f: 

18 

Indian Forest 
(Amendment) 
Bill. 

Revenue and Agri- 
culture. 

24th Decem- 
ber, 1917. 

Bill in type. 
Under dis- 
cussions in 

E X e c u tive 
Department, 

» 

n m m 

# # » 



m m % 

* 

# » » 

# « # 

a 


* » * 

• 

« « « 

# # # 

# 

# 

« a * 


^ Part IV is printed on yellow paper anditreated as confidential, being- 
attached only to the copies of the Statement supplied to the Members of the 
Executive Council. 
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Bills which have been prepared ly the Legislative Depart'^ 
ment for other Departments unofficially^ and regarding 
tohich official instructions have not been received. 


Unofficial 

S'©. 

Department. 

Subject, 


# # 

tt # # 



M ^ 

# # 


# # # 

213 and 
268 of 
1909 j 46 
of 1910 ; 
356,456 
and 464 
of 1912. 

Com me r c e 
and Indus- 
try. 

Northern India 
Salt Bill. 

# * 


' 4fr ^ 

^ W w 

* » 

# « 

# # 

# * 



• 




Remakes. 


# # « 

^ * 

« # «r # 


Revised draft prepared by 
Inspector- General of Ex- 
cise and referred to Local 
Governments for opinion, 
7th June, 1911. Replies 
Lave been received and the 
draft Bill is under consi- 
deration. 


^ # 

# 4|( * 


1 This Annexixre is printed on yellow paper and treated as confidential, 
being attached only to the copies supplied to the Members of the Executive 
Council. 





